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SUMMARY OF ARGUMENT 1: Dr. Majid and Kindred, et al, both argue that their medical

expert’s opinion was “undisputed”. The Court accepted these arguments by listing Dr.
Krueger’s, statements as “undisputed fact”. It was claimed that we offered no medical expert
opinion to counter Dr. Krueger’s. We repeatedly countered that the Indiana Department of
Insurance Medical Panel’s unanimous opinion of Malpractice, was “expert medical opinion
which disputed Dr. Krueger’s opinion. As a result, the defense did not established that their
prima facie case. Trial Rule 56(c) “Summary Judgment is appropriate only where there is
no genuine issue of material fact and the moving party is entitled to judgment as a matter

of law.”

ARGUMENT 1 The Opinion of the Medical Review Panel from the IDOI process was:

The panel is of the unanimous opinion that the evidence supports the conclusion that the
defendants failed to comply with the appropriate standard of care, and that their conduct may
have been a factor of some resultant damages, but not the death of the patient. (Appendix

p-74)

This opinion is not divided, but rather unanimous that the evidence supported the conclusion that
1) the defendants failed to comply with the appropriate standard of care — that they committed
malpractice. 2) The listed * defendants” were Kindred Hospital et al, Dr. Majid (Gerri Siner’s
‘attending physician’) , Dennis Nicely (Kindred’s Chief Administrator at the time of these
incidents), David Uhrin (the nurse directing other nurses at the time of the key event of
11/11/07), and a healthcare worker, Jeff Clearwater, all of whom were included as having
committed malpractice 4) The panel was also unanimous that “their conduct may have been a

factor of some resultant damages”. Only the issue of ‘resultant damages’ is less than conclusive.

The Defendant’s medical expert, Dr. Krueger, was one of 3 doctors on the IDOI Panel, and in his

Affidavit for Dr. Majid, hc wrote of his original panel opinion : * I determined that a breach in



the standard of care occurred in the case of Geraldine Siner.” (Appendix p.108 ) However he
expressly acknowledged that he had changed his opinion since then.( App. p108, and p197)

The unanimous Panel opinion was that all 5 listed Defendants had breached the standard of care
(committed malpractice), (App p.27) but Krueger’s reversed his opinion and affirmed that all of
the listed parties met the ‘standard of care’ (none committed malpractice). (App p.109 and

p.198)

At no point did Dr. Krueger claim that his own opinion was shared by others on the panel, (nor
have we ever claimed he did, contrary to Kindred’s assertions); instead, we objected that such
was implied in statements made by the Defense attorneys and by the Court in classifying Dr.
Krueger’s opinion as ‘undisputed fact’ in Summary Judgment. Dr. Krueger made statements
such as: “I did not differentiate among the healthcare providers that rendered care to Geraldine
Siner when I rendered this opinion.” (Appendix p. 108 ) He claimed his opinion of malpractice

was based solely on the ‘prolonged use of the CPAP mask’. (Appendix p108)

We argued that it was unlikely all Panel members simply didn’t pay attention to who the
defendants were or what role they played, as Dr. Krueger said of himself. We pointed out that
our IDOI brief discussed Dennis Nicely, Kindred Hospital’s chief administrator, only in the
context of the DNR issues, rather than anything to do with “the prolonged use of the CPAP
mask”. It would be particularly odd to render a unanimous opinion of malpractice against a
hospital’s CEO based solely on the prolonged use of a CPAP mask. Further, a unanimous panel
opinion of malpractice on all listed parties including a Hospital is quite rare; and in a prior
search, I could find no other unanimous finding of malpractice against an Indianapolis hospital

and all listed defendants on the IDOI website. For all of these reasons, it seemed unlikely that
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that the Panel as a whole limited their consideration to the CPAP mask, or that all would not pay

attention to who was being said to have committed malpractice, as Dr. Krueger claimed he had.*

*Note: Other Panel members said they had been involved in prolonged conversations with the
Defense lawyers when I spoke to them for the first time since their decision a month or so later.
One member said he had been hired by Kindred to help them write a policy for DNR procedures.
One was hired by both Defendants as their Medical Expert. The 3" said he needed to ask the
lawyer who chaired the Panel before speaking about the matter, and then declined to do so.

We argued that the IDOI Opinion by a panel of doctors had standing as ‘medical expert’ opinion
‘disputing’ Krueger’s changed opinion. “ Therefore, Dr. Krueger’s change of mind is not an

undisputed opinion. It is disputed by the original Panel Opinion itself.” (Appendix p 63)

This argument was given in our original Response to Dr. Majid (Appendix. p 21), during
Majid’s hearing, and in our Motion to Correct Error (Appendix p. 59). This argument was also
given in Response to Kindred’s Motion for Summary Judgment ( Appendix p.110) . Based on
the ‘dispute’ between medical experts, we contend that the Standard for Summary Judgment was

not met, in that the Defense did not show establish a prima facie case based on undisputed fact.

The Defense for Dr. Majid argue at length that this case is similar to cases where the panel
opinion was divided, or where the only two options were that there was no causation, or that
causation was incapable of being established, or where a jury was told that an injury “could
possibly have been aggravated” by actions taken, etc. However, these cases do not seem similar
enough to the present case to establish precedent for it. In this case, there was a unanimous
Panel opinion on all matters, but Dr. Krueger later denied all the conclusive opinions of the
Panel. The panel’s statement that this malpractice “may” have caused “some” resultant damages

is stretched to the point that the Defendants make statements implying that the full panel thought



damages were impossible to determine. Krueger suggested such, but the Panel did not claim

such in this case. Further, when we obtained experts, their opinions included damages.

Throughout the Summary Judgment process and hearings, we argued that the IDOI’s Medical
Panel Opinion was expert medical opinion which was ‘in dispute’ with Dr. Krueger’s changed
opinion, and that his ‘changed opinion’ did not alter the unanimous panel opinion, or render it
‘divided’. Otherwise, any panel opinion could be altered from unanimous to divided after the
fact, when members can be paid for their opinion; this would be a conflict of interest fora
process that requires neutrality. The Panel Opinion stands, and it stands ‘in dispute’ with the
affidavit offered by Dr. Krueger for the Defense, when he altered his opinion to argue that there

was no breach of duty by Dr. Majid or Kindred.

“ Therefore, Dr. Krueger’s change of mind is not an undisputed opinion. It is disputed by the
original Panel Opinion itself.” (Appendix p 63) This argument was given during hearing, and in
the Motion to Correct Error, in our original Response to Dr. Majid (Appendix. p 100) and in our
Response to Kindred’s Motion for Summary Judgment ( Appendix p.111) . Based on this

‘dispute’, the Standards for Summary Judgment were not met.

“Summary Judgment is appropriate when there are no genuine issues of material fact and
the moving party is entitled to judgment as a matter of law. Ind. T.R. 56 (C);
Crawfordsville Square, LLC v. Monroe Guar. Ins. Co.; 906 N.E. 2" 934, 937 (Ind.Ct. App.
2009).

“The purpose of summary judgment is to terminate litigation about which there can be no
factual dispute and which may be determined as a matter of law.” Bastin v. First Ind.
Bank, 694 N.E.2d 740, 743 (Ind. Ct. App.1998)

“A party moving for summary judgment bears the initial burden of showing no genuine
issue of material fact and the appropriateness of judgment as a matter of law. Monroe
Guar. Ins. Co. v. Magwerks Corp., 829 N.E.2d 968, 975 (Ind.2003).
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If the movant fails to make this prima facie showing, then summary judgment is precluded
regardless of whether the non-movant designates facts and evidence in response to the
movant's motion. Id”

SUMMARY OF ARGUMENT 2: The Defense repeatedly argues that we failed to establish

damages as part of causation, and that it was essential to do so. Since the Panel’s opinion
‘lacked certainty’, it is claimed our case must fail. However, the Defenses’ medical expert said
in his Affidavit that “the source of facial wounds were documented” as being from the
‘prolonged use of the CPAP mask’. Therefore on the sole issue of malpractice which he

discusses, he offered “specific, conclusive expert testimony of resultant damages”.

ARGUMENT 2: Dr. Majid’s attorney’s central argument supporting his Summary Judgment
is: Summary judgment was appropriate because the Plaintiff failed to present non-speculative
expert testimony supporting the element of causation.” (Majid Brief, pg. 9) This is also the
central argument of Kindred, et.al , titled: “Kathy’s Medical Malpractice Claim Fails As A
Matter of Law Absent The Essential Element Of Causation.” (Kindred Brief, pg.8) Both
Defendants repeatedly make assertions such as: “ Siner failed to designate admissible expert
testimony to demonstrate the existence of a genuine issue as to causation of injury.” ( Majid

Brief, pg ). This argument is repeated in the Summary Judgment.

“ Tt is well settled that in a medical negligence claim, the plaintiff must prove by expert
testimony not only that the defendant was negligent, but also that the defendant’s negligence
proximately caused the injury. Schaffer v. Roberts, 650 N./e2nd 341, 342 (Ind.Ct.App. 1995);
and Nasser v. St. Vincent Hosp. and Health Services, 926 N.E.2" 43 (Ind.Ct.App.2010). (SJ p.5)



