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Federal statutes prohibit 
disability discrimination

Rehabilitation Act (1973)

ADA (1990)



Can make claim even if no 
p/p formation 

E.g. if very reason for no 
formation is 
discriminatory



Enacted 1990





Expanded 2008 





12101 Purpose
12102 Definition 

“Disability”
12181(7)(F) Definition 

“Pub Accomod”
12182 Prohibition 

disability discr 
by Pub Accom



ADA
Purpose



Protect persons with 
disabilities

Against discrimination on 
basis of disability

When the person is qualified
for the service



ADA
Prima facie 
elements (3)



(1)  PTF must show that she 
has a disability

A physical or mental 
impairment that 
substantially limits one or 
more major life activities



37 to 57 million
people are living with 
a disability in USA

U.S. Census Bureau; American Community Survey, 2011 
American Community Survey 1-Year Estimates, Table 
S1810; generated by Michael H. Fox, using American 
FactFinder; (16 July 2013).
Brault MW. Americans with disabilities: 2010. Washington, 
DC: US Census Bureau; 2012.



or
regarded as having an 
impairment that limits a 
major life activity



(2)  PTF must show that 
she was denied 
treatment because of
her disability



PTF must show that she is 
“otherwise qualified” for 
the denied treatment 

That she has the 
capacity to benefit 
from it



ADA
Physician 
defenses 



PTF does not have disability
or

Even if (1), treatment not denied 
because of disability

or

Even if (1) and (2), PTF was not 
“otherwise qualified”

or



Patient posed a “direct 
threat” 

A significant risk to 
the health or safety of 
others

and



The “direct threat” could 
not be eliminated by 
“reasonable 
accommodations”         
(i.e. modification of 
policies, practices).



PTF

Direct threat - even 
with reasonable 
accommodation

Disability

Denied treatment 
because disability

Otherwise 
qualified

DEF



Bragdon 
v. 

Abbott





Legal element Facts establishing 

Disability

Denied HC because   
of disability

Otherwise qualified

Direct threat

Threat reasonably
eliminated



DCT Summary jmt 
to PTF

CTA Affirm
SCT Remand
CTA Affirm





Doe v. Triple Canopy (D.D.C. 2009)



“Real” 
medical 
reasons     

to refuse



Okay to deny health service if   
not “otherwise qualified”

Courts defer to “qualification” 
decision on medical basis

Concern is decision made on 
stereotype basis



McElroy 
v. 

Patient Selection 
Comm.







Legal element Facts establishing 

Disability

Denied HC because   
of disability

Otherwise qualified

Direct threat

Threat reasonably
eliminated





Glanz 
v. 

Vernick





Legal element Facts establishing 

Disability

Denied HC because   
of disability

Otherwise qualified

Direct threat

Threat reasonably
eliminated



HHS OCR  
v. San 

Agustin



Like EMTALA, 
enforcement not just by 
private plaintiffs

Here no medical basis for 
refusal of surgery



Current  
ADA 
Enforcement



12101(a)(5)
Outright intentional 

exclusion

Failure to make . . . 
modifications . . .  failure 
to remove . . . barriers









Communicating with People 
Who Are Deaf or Hard of 
Hearing
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