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Health Law: 

Quality & Liability
Prof. Thaddeus Pope

Patient Decision Aids

Evidence based 

educational 

tools
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Clearer idea of 

what ordering



2/13/2018

4

10

PDAs 
Work

Robust evidence 

shows PDAs are 

highly effective

> 130 
RCTs
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30,000 patients

50 conditions

Improve knowledge

Feel better informed

Clearer about values

More accurate expectations

Value congruent choice
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Lower decisional 

conflict

(state of uncertainty about 

course of action)

17

UMT

Informed patients 

request less 

aggressive 

treatment
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PDAs 
reduce
UMT

“paradigmatic 

change in 

healthcare 

delivery”
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More graphic

More user friendly

More accessible

More useable

27

PDAs

underused
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28

Great 
evidence

But little 

clinical usage

“Promise 

remains 

elusive”
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Few clinicians use PDAs

Move PDAs 

from research 

to practice

From lab

to clinic
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34

Promoting 

PDAs

Current law: 

little incentive 

to use PDA

How law
can push
PDA
use



2/13/2018

13

“comprehensive
strategy is required 
to promote wider 
uptake of SDM”

Coulter - World Psychiatry 16:2 - June 2017

Research evidence

Medical leadership

Training 

Outcome measures

Institutional support

Availability

law

39

Liability tools

Payment tools

Mandates
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40

Liability 

tools

PDA 
as 
shield
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• JCE  from March 2013

Safe harbor

for using PDA

Use PDA 
presumption that 

fulfilled informed 

consent duty
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Rebuttable only 
with clear & 
convincing 
evidence

PDA  
as 
sword
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[Pic form]

No form

presumption that 

violated duty

Could use 

PDAs instead 

of “forms”
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Carrots Sticks
Enhanced 

malpractice 

protection for 

using SDM 

Expanded 

malpractice 

exposure for 

failing to use 

SDM

53

Payment 

tools

No 
PDA
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Agency in charge is CMS

57

56,000,000
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PDA use = 

condition     

for payment
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30% citizens
Medicaid - 1.8m

Employees - 350k

2,200,000
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~10 

procedures

State as 
purchaser

State as   
first mover
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New standard   
of care

68

Mandates

[example mandate]



2/13/2018

24

Could use 

PDAs instead 

of “booklets”

Few tools 

deployed

Obstacle
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PDAs widely 
varying 
quality

Advance Care Planning Decisions
Decision Box
Healthwise
Informed Medical Decisions Foundation
Mayo Clinic
Option Grid Collaborative
University of Sydney
Dialog Medical
Emmi Solutions
Health Dialog
Krames StayWell
Patient Education Institute
Welvie

Cannot 
attach legal 

consequences
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Assure PDA 

quality

Certification

Accurate

Complete

Understandable
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No bias

No COI

Assist to clarify 
values & 
preferences

2010
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§ 3056
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Contract with an 
entity to “synthesize 
evidence” and 
establish “consensus 
based standards”

Certify PDAs

Use PDAs

Less UMT

2017
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No criteria

No process

No entity
for certification

BUT

• JCE  from March 2013
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HCA 
CMO
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In use

2016

Labor & 

Delivery
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3 prenatal testing

2 birth options   

(VBAC, big baby)

2017

Joint 

replacement 

& spine
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2018

End of life

Washington 
State paving 
the way
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