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Importance of 

bioethics for        

post-acute &     

long-term care  

Objectives

5 Value of 
Bioethics
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How bioethics committees 
and clinical ethics 
consultants advance      
risk management and 
compliance objectives      
in PA-LTC

Key 

Guidance

New laws, regulations, and 

policy statements on 

decision making for 

incapacitated residents 

without surrogates 

(unrepresented or 

unbefriended residents)

Role of 

Bioethics

How bioethics protects 

resident rights, 

especially regarding 

informed consent and 

end-of-life treatment

Surrogates 

& Proxies
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How bioethics helps identify 

surrogate decision makers 

and resolve surrogate  

conflicts without the time   

and expense of guardianship 

or conservatorship

Implementation 

Strategies

Helpful pointers and 

considerations for 

establishing a bioethics 

committee or for 

contracting for clinical 

ethics consultation services

Prevalence

Bioethics is    

rare in PA-LTC
Surveys

13 14

15 16
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17 facilities 
responded 
to survey

5/17
22 |  2/10/2021

23 |  2/10/2021 24 |  2/10/2021
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Other 
assessments

“CECs are still an 

uncommonly used 

tool of nursing 

homes”

CEC prevalence 

varies

geographically 4 main 

reasons
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Statutory 

mandates1
Md. Health-Gen Code     

§ 19-371

N.J. Stat. 26 § 2H-65

N.Y. Pub. H. Code 2994m

Flexibility in 

how fulfill 

mandate

PA-LTC committee may function

(1) Solely at that . . . institution

(2) Jointly with a hospital 

advisory committee

(3) Jointly with . . . committee 

representing no more than 30 

other . . . institutions.
36 |  2/10/2021
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In addition to 

statutory 

mandates

Statutorily 

delegated 

roles & 

functions2
We’ll come 

back to 

those roles

Accreditation 

mandates3
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43 |  2/10/2021

Local or 

regional 

support4

45 |  2/10/2021 46 |  2/10/2021

Still Bioethics still 

rare in PAC

43 44

45 46

47 48



2/10/2021

9

49 |  2/10/2021

Does your client   

have a bioethics 

committee?

Is it your own 

or shared?
(with H or other PA-LTC?

What benefits

does your HEC 

provide?

Value
Value for PA-LTC 

recognized over 

20 years ago

49 50
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Resolution E98 (March 1998)
56 |  2/10/2021

57 |  2/10/2021 58 |  2/10/2021

“The benefits of CECs . . .  include 

• Support for professionals and 

families in decision making

• Encouraging moral behavior

• Quality improvement

• Reduction in litigation

• Multidisciplinary consideration 

of ethical issues

Extrapolate 

research from   

hospital setting –
where there is  

more research

55 56

57 58

59 60
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Meta-review looked at 

16 studies 1988 to 2015 

Assessed outcomes after 

clinical ethics 

consultations in the ICU

6 main 

benefits

Higher

surrogate & 

patient 

satisfaction

Consensus   

more often 

achieved 

Less

litigation

61 62
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If litigation, 

courts defer

to CEC

Lower

resource 

utilization

Lower staff 

moral distress 

That’s ICU
where most 

bioethics 

consults go

There are some 

PA-LTC studies

show same

benefits

67 68

69 70
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“lead to consent on 

acceptable decisions . . 

. agreement acceptable 

for all involved parties”

Let’s move
to more concrete 

examples

Functions

3
Education

Policies

Consults

73 74
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Case consult 
“main” function

Typically

prospective

Sometimes

retrospective

Let’s focus on the 

case consult role  

of the CEC

Issues
What does a    

PA-LTC bioethics 

committee do?

79 80

81 82

83 84
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Resolve 
conflicts

Navigate 
uncertainty

About 

what?

4 areas

Everyday ethics

Ordinary healthcare

End of Life

Surrogates

1Everyday 

ethics

Sex

Noncompliance

Racist requests

85 86

87 88

89 90
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“When a nonresident 
spouse or family member 
objects to a developing 
sexual relationship”

91 |  2/10/2021

Optimal clinical care

vs. 

resident rights

R at risk choking 

Requests normal 

consistency diet NM

“We locked his

closet door”

“It has not gone to the 

ethics committee”

91 92

93 94

95 96
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2 Ordinary 

healthcare

Covert medication

Coercion/restraints

Lack of time

99 |  2/10/2021

“Limited, rationed, or non-
existent supplies and resources 
. . . have forced . . . ethical 
decisions regarding who does 
and does not receive testing, 
medication, a bed . . . other 
required care.”

Source: PYA

“ethics committee . . . help 
balance those decisions; 
evaluate resources, 
staffing, supply and 
equipment rationing . . .”

Source: PYA 3
End 

of Life

97 98

99 100

101 102



2/10/2021

18

Advance 

directives

POLST

Completing

Interpreting

Withholding  

withdrawing 

treatment

DNR

DNH

PEG / CANH

Dialysis

Other refusals

Antibiotics

Etc.

103 104

105 106

107 108
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Conflicting evidence 

of R wishes

AD

Surrogate

Conflicting evidence 

of R wishes

POLST

Surrogate

111 |  2/10/2021

MD
112 |  2/10/2021

More controversial

VSED

MAID

10 US jurisdictions   

109 110

111 112

113 114
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Where?

116 |  2/10/2021

119 |  2/10/2021 120 |  2/10/2021

115 116

117 118

119 120
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121 |  2/10/2021

2021 legislation

Policy & 

procedures VSED

Voluntarily 

Stopping 

Eating & 

Drinking
3

121 122

123 124
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Physiologically

able to take food 

& fluid by mouth 

Voluntary, 

deliberate

decision to stop 

Intent
death from  

dehydration
>80% at 14d

>50% at 8d

Books

127 128

129 130

131 132
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Films

Films - Dying Wish

133 134

135 136

137 138
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Phyllis 

Schacter
TED talks

Objective 
evidence

patient experience

100 Oregon 

nurses cared for 

VSED patients 

Most deaths:

“peaceful, with 

little suffering”

139 140

141 142

143 144
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Even though MAID 

available, “almost 

twice” chose VSED

Professional 

society 

endorsements

Other med assn

145 146

147 148

149 150
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AMDA

PALTC

2019

VSED is an 

EOL exit 

option

Broadly 

accepted

Evidence 

based BUT

151 152

153 154

155 156
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Staff unsure

may or must 

honor

That’s VSED

patient with capacity 

refuses food & fluid

Advance 

VSED

Complete AD, today

Direct VSED  

in future

At a point 

Pt specifies

157 158

159 160

161 162
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163 |  2/10/2021

167 |  2/10/2021

AMDA

PALTC

163 164

165 166

167 168
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Focus on needs of 
current self 

Not wishes of 
prior self

BUT

Vermont
“health care” 

“personal 
circumstances” 

Vermont § 9702(a)(12)

“services to assist 

in activities of 

daily living” 

Vermont §§ 9702(a)(5), 9701(12)

CEC

169 170

171 172

173 174
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1. Is AD clear
2. AD apply now
3. Has Pt revoked 

by current 
request 4 Surrogate 

Decisions

When the R lacks

decision making 

capacity

Identify 

surrogate

Who best knows 

and cares about 

the R

Support 
surrogate

When making 
tough decisions

175 176

177 178

179 180
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Surrogate 

problems 3
Conflict among 

surrogates

Daughter A v. Daughter B

“Bad” surrogates

Not what patient 

wanted

NY

181 182

183 184

185 186
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No available 

surrogate

Healthcare facility has 
incapacitated patient 
with no available 
surrogate

Increasingly 

common

situation

Patient needs

treatment

BUT
No capacity

No surrogate

187 188

189 190

191 192
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Patient 

cannot 

consent

Nobody

else to 

consent

Various 

terms

“unrepresented”

“adult orphan”

Patient w/o proxy

Unbefriended
“unbefriended”

Most prevalent

193 194

195 196

197 198
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Big
problem

3 - 4 % 
U.S. nursing home 

population

Temporarily

unrepresented

199 200

201 202

203 204
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Growing  

problem

Not just big, but

4 key 

factors

1
Elderly

childless

2
10,000,000      
boomers live alone

205 206

207 208

209 210
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Outlived 
Lost touch

3

4
Others    

“have”     

family 

members

211 212

213 214

215 216
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Able but 

unwilling

No contact (e.g. 

LGBT, homeless, 

criminal)

Willing but 

unable

SDM lacks 

capacity

We have many 

unrepresented
What’s the 

problem

217 218

219 220

221 222
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Risks & 

Harms

Cannot

advocate for 

self

Have no

substitute 

advocate
“highly vulnerable”

“most vulnerable”

“unimaginably 

helpless”

Problem

223 224

225 226

227 228
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Nobody to 

authorize 

treatment

How do 
clinicians 
respond?

2 common 

responses

232 |  2/10/2021

1 Under-

treatment

229 230

231 232

233 234
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Reluctant to 

act without 

consent
Wait

Until

emergency
(implied consent)

BUT

Longer period 

suffering

Increases risks

235 236

237 238

239 240
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Ethically “troublesome . . 

. wait until . . . condition 

worsens into an 

emergency” 2

Over-

treatment

Fear liability

Fear regulatory 
sanctions

Treat 

aggressively BUT

241 242

243 244

245 246
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Burdensome

Unwanted

“compromises . . . 

consideration of 

patient preferences   or 

best interests”

Takeaway

No 

consent
Bad 
conduct

Need a 
consent 
mechanism

247 248

249 250

251 252
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Who

decides?

Variability

Oversight & vetting

Oversight & vetting

Solo

Court
CEC

Solo 

clinician

Most 
common
approach 

253 254

255 256

257 258
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“Having a single 

health professional 

make unilateral 

decisions . . .”

“ethically unsatisfactory
in terms of protecting 
patient autonomy       
and establishing 
transparency.”

2 reasons

Bias & COI

unchecked

259 260

261 262

263 264
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Less carefully 

considered

266 |  2/10/2021

267 |  2/10/2021

Based on record review and staff 
interview, the facility failed to 
ensure that Resident (R)#53 had a 
legal surrogate to exercise her 
resident's rights. The facility was 
aware that R#53 did not have a 
family member or responsible party 
and failed to take steps to obtain a 
legal surrogate.

Oversight & vetting

Solo

Court
CEC

Slow, tough 

getting public 

guardian

265 266

267 268

269 270
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271 |  2/10/2021

Oversight & vetting

Solo

Court
CEC

Goldilocks 

problem

Some 

mechanisms 

are too fast

Some 

mechanisms 

are too slow
Efficiency Fairness

271 272

273 274

275 276
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277 |  2/10/2021

“An attending health care 

provider may designate another 

willing physician, advanced 

practice registered nurse, or 

physician assistant to make 

health care treatment decisions 

as a patient’s proxy 

decisionmaker”

“consulted with and obtained 

a consensus on the proxy 

designation with the medical 

ethics committee of the 

health care facility where the 

patient is receiving care”

280 |  2/10/2021

281 |  2/10/2021

“designated physician may 

make health care decisions . 

. . consults with and obtains 

the recommendations of an 

institution's ethics 

mechanism”

277 278

279 280

281 282
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283 |  2/10/2021

Add ULC

UHCDA
Even without a 

statute like this

“Decision-making 

pathways for 

unbefriended older 

adults must have 

adequate safeguards.”

283 284

285 286

287 288
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“external entity such as 

an ethics committee . . . 

review treatment options 

and to consent to the 

proposed treatment 

decision”

290 |  2/10/2021

Manage decision-making for 

unrepresented patients using input 

from a diverse interprofessional, 

multidisciplinary committee rather 

than ad hoc by treating clinicians; 

Recap

Sometimes 
required

(by statute or 
regulation)

Widely 

recommended
(by professional 

societies)

289 290

291 292

293 294
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Whether 

delegated a 

role or not

Useful
(in solving 

ethical issues)

How to 
start 

298

The Ethics Committee 

in the SNF: Where to 

begin? 

Step one: RESEARCH

299

Recommended

Reading #1: 
(detailed info in handout)

Beauchamp and Childress 

“Principles of Biomedical 

Ethics” (paperback)
300

Recommended

Reading #2: 
(detailed info in handout)

Post and Blustein

“Handbook for Health Care 

Ethics Committees” 
(paperback)

295 296

297 298

299 300
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301

Recommended

Reading #3: 
(detailed info in handout)

AMDA 2006 White Paper : The Role 

of a facility Ethics Commtee in 

Decision-Making at the End of life

https://paltc.org/amda-white-papers-and-resolution-

position-statements/role-facility-ethics-committee-

decision-making
302

Recommended

Reading #4: 
(handout)

Karl Steinberg, MD, CMD “Bioethics 

in Post-Acute and Long Term Care” 

Provider Magazine Feb 2019

https://paltc.org/amda-white-papers-and-resolution-

position-statements/role-facility-ethics-committee-

decision-making

303

More research: 

Experienced and 

knowledgeable 

people

304

Finding qualified people to 

help:

Local hospital bioethics committee --

Even if they can’t help directly, they may 

be able to make a referral

Independent bioethicists---

(ASBH certification commission may be a 

useful source) 
https://asbh.org/certification/hcec-certification

305

Next step: Define what your 

committee will do

Education

Policy Review

Case Studies

306

Next step: Define what your 

committee will do

Decisions

Recommendations (based 

upon ethically acceptable 

alternatives)

301 302

303 304

305 306
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307

Essential Committee Members

Medical Director

Director of Nursing

Individual with 

background/experience/education 

in bioethics

308

Other Potential Committee Members

Licensed Nurse(s) (RN/LVN/LPN)

Social Worker

Clergy/Chaplain

2nd MD (not subject patient’s attending)

Other health care disciplines

Community Member (confidentiality 

compliance required)

309

Lawyers?

Optional/helpful but 

should not be 

regular facility 

counsel 
310

Law can inform 

ethics but is not 

ethics

311

Formal clinical case 

consultation? 

Not for a general SNF 

ethics committee

312

Formal clinical case 

consultation service 

may be available –

evaluate contractual 

and legal issues.

307 308

309 310

311 312
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313

How big?

What feels right?

Start small  

Subcommittees may 

be useful.

314

Next Step: 

Institutional policy

Co-operative effort: 

Administration/Initial 

members/Legal

315

NEXT STEP: 

Get to work!

316

Ethics Related Policy Review 

End of life care, 

Patient rights, 

Confidentiality,

Healthcare decision making

Resource allocation

317

Education:

Committee Members

Facility Staff

Outreach

318

Case Review:

Published case studies 

(at first) 

Current and 

retrospective in-house 

cases 

313 314

315 316

317 318
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319

And finally:

Maintain member 

engagement and  

enthusiasm! 

320

Christine J. Wilson RN, JD, MS, HEC-C

Tyler & Wilson, LLP

5455 Wilshire Blvd., Suite 1812

Los Angeles, CA 90036

CJW@tyler-law.com

(323) 655-7180

Additionally: chris@elderethics.net

www.communityhealthcareethics.org 

321

Thaddeus Mason Pope, JD, PhD, HEC-C 

Mitchell Hamline School of Law

875 Summit Avenue 

Saint Paul, Minnesota 55105

T 651-695-7661

C 310-270-3618

E Thaddeus.Pope@mitchellhamline.edu

W www.thaddeuspope.com

B medicalfutility.blogspot.com
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