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‘fundamental conceptions of justice which
lie at the base of our civil and political
institutions’ ”. Lovasco, 431 U.S. at 790,
97 S.Ct. at 2049.

[8] A deliberate delay to circumvent the
juvenile justice system violates due pro-
cess. See e.g., State v. Scurlock, supra.
It has been suggested that negligently fail-
ing to bring charges promptly may also
establish a constitutional violation. Lowas-
co, supra, at 795 n. 17, 97 S.Ct. at 2051 n.
17, State v. Avery, supra. In general,
however, courts find that delays to allow
continued investigation of the crime or oth-
er related criminal activity are justified,
citing broad prosecutorial discretion in mat-
ters of charging as the policy reason for
not formulating strict rules with regard to
the proper time to bring a charge. See e g
Lovasco, supra.

[9] In appellant’s case, the trial court
conducted a full evidentiary hearing before
concluding that the delay was not deliber-
ate. The court gave careful consideration
to the claim of negligent delay, but found
that the State had carried its burden of
justifying the delay. We agree. The lab
supervisor testified that the backlog result-
ed from several factors. A number of seri-
ous homicide cases were then being investi-
gated. The lab had also been assigned all
robbery cases previously handled by the
Federal Bureau of Investigation’s lab. In
addition, one employee was on sick leave
during the backlog period. The supervisor
explained that a priority system had been
adopted to reduce the backlog. First prior-
ity was given to homicide cases and other
serious crimes against the person, with
fairly low priority to property crimes such
as burglaries. She testified that she had
not been aware of appellant’s age when his
prints were analyzed. The detective testi-
fied that since he did not have probable
cause, and as he had pursued the investiga-
tion against appellant on a hunch, there
Wwas no reason to alter the normal progress
of verifying the prints through the lab’s
priority system.

With a mounting backlog of cases, the
identification lab reasonably implemented a

i;rvl'thoAnn I;ynn DiNino executed a di-
rective under the NDA. She is a woman of

priority system to process fingerprint veri-
fications. Absent extraordinary circum-
stances, it is appropriate that juvenile of-
fenses be managed in the same manner as
are adult crimes. We are reluctant to in-
terfere with standard investigatory proce-
dures by requiring special treatment for
juvenile suspects.

While we could conceive of a case in
which an offender could successfully argue
that the prejudice resulting from the loss
of juvenile court jurisdiction outweighed
the State’s reasons for the charging delay,
this is not that case. The State has rebut-
ted the claim that the delay was deliberate
or negligent by showing a justified investi-
gatory delay. Charges were promptly
brought once the fingerprint verification
was reported. As appellant was then 18,
charges were properly filed in superior
court. The State’s action here doe snot
violate our “fundamental conceptions of
Jjustice”.

Appellant’s convictions are affirmed.

WILLIAM H. WILLIAMS, C.J., ROSEL-
LINI, BRACHTENBACH, UTTER, DOIL-
LIVER, DORE and PEARSON, JJ., and
CUNNINGHAM, J. Pro Tem., concur.
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ration that her directive under Natural
Death Act was valid and enforceable, ex-
cusing physicians from liability for follow-
ing it, in the event she were both terminal-
ly ill and pregnant. The Superior Court,
King County, Lee Kraft, J., granted wom-
an partial summary judgment declaring
pregnancy provision of Natural Death Act
unconstitutional but denied declaration of
validity of woman’s directive, and both par-
ties appealed. The Supreme Court, Bra-
chtenbach, J., held that the case did not
present justiciable controversy under Uni-
form Declaratory Judgments Act where
woman’s declaration under Natural Death
Act did not present a factual controversy
since she was neither terminally ill nor
pregnant.

Reversed.

Dimmick, J., dissented and filed opin-
ion in which William H. Williams, C.J., and
Dolliver, J., joined.

1. Declaratory Judgment ¢=2, 4

Uniform Declaratory Judgments Act is
designed to settle and afford relief from
insecurity and uncertainty with respect to
rights, status and other legal relations and
is to be liberally construed and adminis-
tered. West’s RCWA 7.24.020. 7.24.120.

2. Declaratory Judgment ¢=61

Absent issues of major public impor-
tance, a justiciable controversy must exist
before court’s jurisdiction may be invoked
under Uniform Declaratory Judgments
Act. West's RCWA 7.24.020.

3. Declaratory Judgment =123

Claim that the statute allegedly in-
fringes on important constitutional rights,
in and of itself, does not qualify case as
one presenting issues of broad overriding
public import to invoke judicial action un-
der Uniform Declaratory Judgments Act.
West’'s RCWA 7.24.020.

4. Declaratory Judgment 124

A justiciable controversy was not
presented by woman’s challenge, under
Uniform Declaratory Judgments Act, to
section of Natural Death Act which she
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alleged infringed upon her reproductive
freedom, despite alleged infringement upon
important constitutional rights, where sec-
tion of Act only applies to women who are
both pregnant and terminally ill and plain-
tiff was neither, State was eliminated as
party with opposing interest by concession
that women could execute directives pur-
porting to delete pregnancy exception, and
it was not shown that physicians generally
refuse to comply with directives not mod-
eled after statutory directive. West's
RCWA 7.24.020, 70.122.030(1)(c).

Ken Eikenberry, Atty. Gen., Maureen
Hart, Asst. Atty. Gen., Olympia, for appel-
lant.

MacDonald, Hoague & Bayless, Ester
Greenfield, Seattle, for respondents.

BRACHTENBACH, Justice.

In 1979, the Legislature enacted the Nat-
ural Death Act, 70.122.010 et seq. (herein-
after cited as NDA). The NDA recognized
that adult individuals have a fundamental
right to make decisions concerning medical
care, including the decision to forgo life-
sustaining treatment if terminally ill.
RCW 70.122.010. Accordingly, the act cre-
ated a procedure whereby individuals could
execute a directive which provides for the
withholding or withdrawal of life-sustain-
ing procedures when the individual is in a
terminal condition. RCW 70.122.020.

The act defines “directive” as: “a writ-
ten document voluntarily executed by the
declarer in accordance with the require-
ments of RCW 70.122.030.” RCW 70.122.-
030(1) lists the procedural requirements for
executing a directive and also includes a
model directive. The subsection states in
relevant part:

The directive shall be essentially in the

following form, but in addition may in-

clude other specific directions:

(b) In the absence of my ability to give
directions regarding the use of such life-
sustaining procedures, it is my intention
that this directive shall be honored by my
family and physician(s) as the final ex-
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pression of my legal right to refuse medi-
cal or surgical treatment and I accept the
consequences from such refusal.

() If I have been diagnosed as preg-
nant and that diagnosis is known to my
physician, this directive shall have no
force or effect during the course of my
pregnancy.

(See RCW 70.122.030(1) for the model di-
rective in its entirety.)

The present appeal is premised upon this
language. The stipulated facts are as fol-
lows. In 1979 the respondent/cross appel-
lant JoAnn Lynn DiNino executed a di-
rective under the NDA. She is a woman of
child-bearing age, is not pregnant and is
not diagnosed as being in a terminal
condition. Her directive, although proper-
ly executed procedurally, altered the provi-
sions contained in the model directive. She
inserted the following language.

(b) In the absence of my ability to give
directions regarding the use of life sus-
taining procedures, it is my intention that
this directive shall be honored by my
family and physicians as the final expres-
sion of my legal right to refuse medical
or surgical treatment, and of my legal
right to consent to termination of any
pregnancy existing at such time, and 1
accept the consequences of that refusal
and that consent.

(¢) If I have been diagnosed as preg-
nant and that diagnosis is known to my
physician, this directive shall still have
Sull force and effect during the course
of my pregnancy. In the absence of my
ability to give directions to my physician
regarding any such pregnancy, I direct
that this document be considered a fi-
nal expression of my desire to have
that pregnancy terminated by the least
painful and difficult means available,
if such termination is necessary to give
the remainder of this directive Sull
Jorce and effect.

(Italics ours.) Her directive deviates from
the model directive by (1) directing that
life-sustaining procedures be withheld re-
gardless of pregnancy and (2) directing
that first her pregnancy be terminated and

then life sustaining procedures are to be
withheld or withdrawn.

Ms. DiNino then approached her personal
physician, Dr. August Piper, co-respondent
and co-cross appellant, requesting that he
include the directive in her medical file.
Dr. Piper refused, stating he would be un-
willing to follow the terms of the directive
due to fear of potential liability for not
acting in accord with the NDA. Neither
Ms. DiNino nor Dr. Piper made any effort
to find out if any other physician would
either follow her directive or place it in her
medical file.

Thereupon, Ms. DiNino and Dr. Piper
brought suit against the State under the
Uniform Declaratory Judgments Act, RCW
7.24.020, seeking a declaration that her di-
rective was valid and enforceable and that
no physician would be civilly or criminally
liable for following it. In the alternative,
they sought a declaration that RCW 70.-
122.030(1)(c) was unconstitutional and void.
The State answered arguing that the re-
spondent’s directive was invalid as written
and that the subsection was constitutional.
Both parties then moved for summary
judgment.

The trial court granted partial summary
judgment. It held that the NDA pregnan-
cy provision, RCW 70.122.030(1)(c), was un-
constitutional because, as drafted, the sub-
section inhibited a women’s right to exer-
cise control over her reproductive decisions
and, therefore, violated DiNino’s funda-
mental right of privacy. The trial court,
however, denied DiNino’s motion for a dec-
laration of validity concerning her directive
because her directive attempted to exercise
full control over her reproductive decisions
beyond the point where the State has a
legitimate interest in such decisions.

The State appeals the finding of uncon-
stitutionality. DiNino and Piper appeal the
declaration of invalidity. We reverse the
trial court on both issues.

(11 The respondents brought suit under
the Uniform Declaratory Judgments Act,
RCW 17.24.020. The act is designed to set-
tle and afford relief from insecurity and
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uncertainty with respect to rights, status
and other legal relations and is to be liber-
ally construed and administered. RCW
1.24.120; Clallam Cy. Deputy Sheriff’s
Guild v. Board of Clallam Cy. Comm'rs,
92 Wash.2d 844, 848, 601 P.2d 943 (1979).
The respondents argue that this “contro-
versy” falls under the act because DiNino
and Piper need to know their rights and
liabilities under both the NDA and her di-
rective.

[2] Absent issues of major public im-
portance, however, a “justiciable controver-
sy” must exist before a court’s jurisdiction
may be invoked under the act. Diversified
Indus. Dev. Corp. v. Ripley, 82 Wash.2d
811, 815, 514 P.2d 137 (1973).

A “justiciable controversy” is

(1) ... an actual, present and existing

dispute, or the mature seeds of one, as

distinguished from a possible, dormant,
hypothetical, speculative, or moot disa-
greement, (2) between parties having
genuine and opposing interests, (8) which
involves interests that must be direct and
substantial, rather than potential, theo-

retical, abstract or academic, and 1) a

judicial determination of which will be

final and conclusive.

Clallam Cy. Deputy Sheriff’s Guild, 92
Wash.2d at 848, 601 P.2d 943.

All four elements must coalesce, other-
wise the court steps into the prohibited
area of advisory opinions. Diversified In-
dus., 82 Wash.2d at 815, 514 P.2d 137.
This case does not satisfy all four elements
and, therefore, must be dismissed for fail-
ure to present a justiciable controversy.

The respondents argue that the pregnan-
¢y provision of the NDA infringes respon-
dent DiNino’s constitutional right of priva-
¢y in two respects. First, it directly inhib-
its her right to choose to have an abortion
and second, directly infringes her right to
choose to forgo medical treatment. We
find that neither assertion is ripe for re-
view. Respondent is neither pregnant nor
suffering from a terminal condition. As
such, respondents’ claims present a purely
hypothetical and speculative controversy.
Under these facts an opinion from this
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court would be nothing more than an advis-
ory opinion.

This conclusion is reinforced by the posi-
tion taken by the State. In both its brief
and at oral argument, the State conceded
that an individual can draft a directive. that
contains a properly worded abortion provi-
sion, or in the alternative, simply delete the
pregnancy provision of the model directive.
Thus, in the abstract, the NDA itself does
not directly infringe any constitutional
rights as claimed by the respondents. We
express no opinion as to the validity of
DiNino’s directive as drafted, for this must
await a factual controversy. However, un-
der the facts presented, the respondents, as
well as this court, can only speculate as to
the possible impact of the NDA on an indi-
vidual who is pregnant and is in a terminal
condition.

Moreover, we find that the State’s con-
cession eliminates it as a party having an
opposing interest. The State did not try to
prevent DiNino from executing her di-
rective or attempt to impose any sanctions
against Dr. Piper. The State simply re-
sponded to an attack on the constitutionali-
ty of its legislation and only argued that
DiNino’s directive was too broadly written.
It otherwise has no interest in opposing the
validity of DiNino’s directive.

Respondent DiNino argues that there is
a present controversy between parties with
opposing interests because she has a
present right to execute a directive and
have it placed in her medical file which, she
continues, the NDA model directive pre-
vents. Assuming arguendo that she has
such a right, the State is not preventing
her from placing it in her medical files; the
co-respondent, Dr. Piper, her own physi-
cian, refuses to place it there. DiNino has
made no effort to find out if any other
physician would place it in her file, nor has
Dr. Piper made a good faith effort to locate
a physician who would comply with her
directive. See RCW 70.122.060(2). Thus,
in this respect, if any controversy exists, it
is between the co-respondents.
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[3,4] This case does not present a justi-
ciable controversy. We also refuse to exer-
cise our discretion and render a declaratory
judgment as to the constitutionality of the
NDA. While the constitutional rights al-
legedly infringed are important rights, this,
in of itself, does not qualify the case as one
presenting “issues of broad overriding pub-
lic import.” Diversified Indus., at 814, 514
P.2d 1387. See also State ex rel. Distilled
Spirits Inst., Inc. v. Kinnear, 80 Wash.2d
175, 178, 492 P.2d 1012 (1972). This case
presents a hypothetical, speculative contro-
versy. The record does not show that
women are prevented from executing di-
rectives, that physicians refuse to comply
with directives that are not modeled after
the statutory directive, or that the NDA, in
the abstract, directly prevents a woman
from obtaining an abortion or choosing to
forgo medical treatments. Therefore,
without a factual controversy before us we
believe that an advisory opinion would not
be beneficial to the public or to other
branches of government. Cf. Clallam Cy.
Deputy Sheriff’s Guild v. Board of
Clallam Cy. Comm’rs, 92 Wash.2d 844,
848-49, 601 P.2d 943 (1979); State ex rel.
Distilled Spirits Inst., Inc., supra.

Accordingly, we reverse the trial court’s
bifurcated order because this case does not
present a justiciable controversy.

ROSELLINI, UTTER, DORE and PEAR-
SON, JJ., and CUNNINGHAM, J. Pro
Tem., concur.

DIMMICK, Justice (dissenting).

I disagree that this case does not present
a justiciable controversy. If there is no
justiciability at the time a woman drafts a
directive under the Natural Death Act
(NDA), there never will be.

By the majority’s reasoning, a woman
must be pregnant and terminally ill before
the issue is ripe for determination. What-
ever the impact of the NDA in that circum-
stance, the woman whose directive will
then be “justiciable” will never benefit
from a ruling on the matter. In fact, the
case would run a very real danger of being
declared moot before a judicial decision

could be made. And if, in its discretion,
the court chooses to address the issues on
mooted facts, would that determination be
based on any less speculation than a deter-
mination under the circumstances now be-
fore us?

Respondent DiNino has a present, exist-
ing interest with respect to her right to
draft a valid directive under the NDA.
The State’s concession that a properly
worded pregnancy clause would not con-
flict with the NDA does not alter its posi-
tion that DiNino’s directive is invalid as
written. Without judicially determining
the directive’s validity, DiNino’s substantial
rights under the NDA and the proper inter-
pretation of the statute will remain cloud-
ed. I see no impediment to satisfying the
justiciability requirements. See Clallam
Cy. Deputy Sheriff’s Guild v. Board of
Clallam Cy. Comm'rs, 92 Wash.2d 844,
601 P.2d 943 (1979).

Further, the majority underrates the
public importance of this issue. A major
purpose of the NDA is to protect physi-
cians from civil and criminal liability in the
event that life-sustaining treatment is with-
held at the patient’s request. See RCW
70.122.050. Failure to resolve the validity
of a directive with a pregnancy clause that
varies from the statute’s model directive
once again puts all physicians at risk if the
nonconforming directive is followed. And,
leaving the issue unresolved impacts the
rights of all of this state’s women of child-
bearing age, who intend to draft a directive
and desire to exercise the right to choose
an abortion while terminally ill. Surely
this is a matter of “continuing and substan-
tial public interest” that warrants an au-
thoritative determination for future guid-
ance. In re Cross, 99 Wash.2d 373, 662
P.2d 828 (1983); Sorenson v. Bellingham,
80 Wash.2d 547, 496 P.2d 512 (1972).

Concluding that the issue before us is
presently reviewable and that the failure to
render a decision obscures rights and obli-
gations of significant public concern, I re-
spectfully dissent.

WILLIAM H. WILLIAMS, CJ,
DOLLIVER, J., concur.

and



