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Voluntarily
Stopping
Eating &
Drinking

Objectives

1.Explain the ethical and legal status of VSED
as means for hastening death by a
capacitated patient.

2.1dentify the special ethical and legal
challenges when the patient directs VSED
through an agent or advance directive.

3.Understand how VSED meets a growing
patient demand unmet by MAID and other
end-of-life options.

traditional
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Newsletter

[E Fall 2022

WASHINGTON

0'4 to 2. 1% The NEW ENGLAND JOURNAL of MEDICINE

End-of-Life Decisions in the Netherlands over 25 Years \

of all deaths

> % euthanasia deaths [

118 119 120

773 New Clients ..; 949 Clients Served

ncrease from 2021) (25% increase from 2021)

746 Death with 27 Voluntarily Stop
0 Dignity (DwD) Eating and Drinking

(vsED) Clients

Clients
293 Clients Used 16 Clients Used
DwD Law VSED
(27% increase from 2021) (33% incrense from 2021)
121 122 123
J/ V|

more )
experience

124 125

14



10/18/2022

GERMANY

sel zuy;ﬁh StGally
B‘f ] Lucerne
oNeuchitel

?ﬂl
eBERN SWITZERLA
einterlaken Chur ¢
GrindEiwald

300 hospice & o FRANCE
palliative care 2 /o

specialists

experience with VSED

127 128 129

NETHERLANDS Wadderlrde | o cermsoniiaos
- -

O 5 o Haringen © Sroningen

s [l 33%

experience with VSED

130 131 132

700 family G(y e
physicians (0 A

o e i experience with VSED

133 134 135

15



255
palliative care

specialists

136

more position
statements

139

Austrian Palliative Society (OPG)

Freiwilliger Verzicht auf Nahrung und Fliissigkeit um das
Sterben zu beschleunigen

(oPa)

61%

experience with VSED

137

professional
society

endorsements

140

JOURNAL OF PALLIATVE NEDICINE
Volme 20, Nanrber 1, 2017

Maty Arn Lisbe, e,

DOE 10.1063fm 20060090

Postion Statement

Intemational Association for Hospice
and Pallitive Care Posttion Statement;
Euthanasia and Physician-Assisted Suicide

143

10/18/2022

not just more

clinical experience

138

POSITION STATEMENT

......................

Nutrition and Hydration at the End of Life

Effective Date: 2017

priosri e
141
The Vision and Voice of
Women in Medicine

-~ since 1915

American Medical Women's Association
144

16



Contents its avable ¢ Siznceliract

Clinical Nutrition

ournal Romepage: it ww.lserir comlcateicru

e-SPEN quideline
ESPEN guideline on ethical aspects of artificial nutrition and hydration
Chrisiane Druml ", Peter E. Ballmer”, Wifred Drum , Frank Ochmichen

145

more clinical
guidance

148

Journal of the
American Geriatrics Society

SPECIAL ARTICLE:
PALLIATIVE PRACTICE POINTERS

Voluntary Stopping Eating and Drinking
Jobm W, War, MD, Amy W. An, MD, Nicole Kosier, MD, and Timothy £ Quill, MD

151

ﬂfhl p—
Posion Poer ———

Neiteein Chrcd Pz

T

Ethical Aspects of Artfcally Adminstred Natriion and
Hdration: An ASPEN Positon Paper
Do i S, RO At Bames '

146

VESWVM Krz m%‘

Caring for people who
oooooooo v choose not

to eat and drink so as to
hasten the end of life

Voluntarily Stopping
Eating and Drinking

152

10/18/2022

A

A
‘('.‘,’ THE SOCIETY

W& FOR POST-ACUTE AND
W [ONG-TERM
amda CARE MEDICINE

147

JAMA Internal Medicine | Spedal Communication | HEALTH CARE POLICY AND LAW
Voluntarily Stopping Eating and Drinking
Among Patients With Serious Advanced Ilness-
Clinical, Ethical, and Legal Aspects

Timathy E. Quil, D Linda Ganzin, MO, MPH; Rebert . Truog, MD; Theddeus Mason Poge, J0, PhD

JAMAInternal Medicine January 2018 Volume 78, Number1 123
150

153

17



10/18/2022

VSED is an broadly evidence

EOL option accepted based

154 155 156

sizable, settled,
clinical = legal and stable

consensus

157 158 159

on po|nt multiple
appellate

court decisions

precedent

160 161 162

18



10/18/2022

SUPREME

same in other

common law

HLTDvJ & ANOR

1 [2010] SASC 176
C O u n t r I e S Judgment of The Honourable Justice Kourakis
15 June 2010
163 164 165
IN THE SUPREME COURT OF BRITISH COLUMBIA v ATTORA,,. -
> =~z is VSED legal?
Citation Qemay v. Maplewood Senvors Care
Socety,

<
<>
{
2014 BCSC 185 =
Date: 20140203 &
Docket 5135854 * a S e
Regrstry Vancouver
2 é_",t
Margaret Anne Bentley, QQ
< > answere
S92 75; o MASSL

by her Litigation Guardian Katherine Hammond,
166 167 168

John Bentiey and Katherine Hammod

no need for

already legal
p u S direct, explicit

existing rules

authority

169 170 171

19



10/18/2022

. ventilator
right to refuse right to dialysis

medical refuse CPR

treatment treatment antibiotics
feed tube

172 173 174

right to part of a broader

refuse & nOt DIY

treatment treatment plan

175 176 177

supervised by recognized as

more position
licensed healthcare healthcare by

statements

professionals

medical profession

178 179 180

20



more clinical right to

practice refuse

10/18/2022

guidelines treatment

181 182 183

relies on oral N&H = oral N&H #
premise “treatment” “treatment”

184 185 186

can you also refuse this?

basic care

you may refuse this

187 188 189

21



193

196

or this?
190

does not matter
whether food & fluid
by mouth is “medical
treatment”

10/18/2022

right to

refuse any
intervention

191

right to refuse
any intervention

(medical or not)

194

Chief Justice
Rehnquist

197

192

right to refuse

any

unwanted contact

195

“bodily integrity is
violated . . . by sticking
a spoon in your mouth
... sticking a needle in
your arm”

198

22



10/18/2022

“battery analysis ...
free ... nonconsensual

In re Gardner
(Me, 1987) invasions of ... bodily

integrity”

199 200 201

medical law delegates &
profession defers to healthcare

accepts VSED professionals

202 203 204

when medical The Vision and Voice of
profession says it is Women in Medicine
appropriate =2 law Nutrition and Hydration at the End of Life - since 1915

often follows

POSITION STATEMENT K) A N A

AMERICAN KURSES ASSOCUTICN

Effective Date: 2017

wirltten by: an ights
Adopted by, ANABoa

American Medical Women's Association
205 206 207

23



10/18/2022

o
‘('i‘)’ THE SOCIETY
4

FOR POST-ACUTE AND il Aqesof il st Neiin

\’f\;,'?' LONO _TER M Hydraton: An ASPEN Positon Paer
amda CARE MED]C]NE Due B Skt VS, RO Abet Bames MDP ;.
208 209 210

used & no liability
reported no HC licensing

board discipline

211 212 213

sizable, settled,
and stable

consensus

214 215 216

24



£e

VSED in 41 HHOshicE
Maine

of Hancock County
217 218

s

" Karen

z { Trider
% g

221

Home Healtheare |
& H()Splce symptoms
223 224

10/18/2022

specific

cases

219

October 2018

liver cancer

222

2018
1 year before MDWD

- VSED

225

25



10/18/2022

l‘ K avoid late ALS
MAID

PHRI ~= [
227

228

226

@he Poclland Press Herald

would have vseD mmp VSED for

dementia
Bloomberg used VSED
Businessweek

229 230 231

Limits of : == many used VSED

9 F to avoid late-stage
VSE D g dementia

232 233 234

26



235

238

236

VSED while
still have

capacity

10/18/2022

The VSEID
FHandboolk -
»‘
e —
&

240

P 2 e

WARNING :

’
P P PP P o
243

27



10/18/2022

life still earliness
worthwhile problem

244 245 246

too soon

VSED
here
capacity I no capacity

247 248 249

VSED
here

capacity I no capacity

250 251 252

28



10/18/2022

premature current situation

apacly O Ccapacity y g

253 254 255

VSED not a at that time not ready
good option to die yet

256 257 258

concerned
about future
circumstances

lack capacity

at future time

259 260 261

29



262

'éomplete AD, ioday k. lq
T3 $ g )
) Gl )

mozmozmuYmoz*~

268

MILD

MODERATE SEVERE

RESISTIVE!

MOTOR
IMPAIRMENT

TIME

NESS
INCONTINENCE

ADVANCED
BEDFAST

MUTE

NO MEMORY

D

\v

263

266

269

10/18/2022

VSED AD

264

267

270

at point

Pt specifies

30



FUNCTIONAL ASSESSMENT STAGING TEST (FAST) SCALE

jo Nome

Stage Stag

277

10/18/2022

———'Who are you ?''

-=“!§CZ4'|>~

S

272 273

igure 1. Cumulative survival curve for duration until death after
start of VSED.
Stage Stage Nome

i >50% at 8d

>80% at 14d

Ann Fam Med 2015:13:421-428. dol: 10.1370/afm. 1814

276

A Piece of My Nind ee—

Ny Ling Wi | 58 AN ey 2, 19575 Do 8

1, Wil Arthur e, beingof o i, e kot bl et and st e Pvens bt ving il
I ———." iy p (il -

that’s a grOWingly

VSED AD "

it o el o e el o il { v ey eetaton, s il st sl
o ond wndersimnd thot thi g outhorizes o phyr i may b inadequte it swh a suativ, ] o et wantto
Mald ar & T I— P fd

e i o e, el b e

278 279

31



last 5 years

280

Endof Life\Choices

NEW YORK

ABOUT THE ADVANCE DIRECTIVE FOR
RECEIVING ORAL FOOD AND FLUIDS IN DEMENTIA

283

4
VEREINIGUNG FUR
HUMANES STERBEN
DEUTSCHE SCHWEIZ

286

281

Yy

end of life

WASHINGTON

Your life. Your death. Your choice.

284

-
X

lifecircle | Living will & additional personal statement

287

10/18/2022

DARTMOUTH
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NEVADA ADVANCE DIRECTIVE FOR ADULTS WITH DEMENTIA
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NEVADA ADVANCE DIRECTIVE FOR ADULTS WITH DEMENTIA
PAGE 7 OF 10

PART 2. END-OF-LTFE DECISIONS ADDENDUM STATEMENT OF
DESIRES.

PART 2. END-OF-LTFE DECISIONS ADDENDUM STATEMENT OF
DESIRES.

4, Tant o ge ood and wter een 1o vt fn e YESHOD
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—Nom R. Harris. 83 Amold Drive. Novalo, CA 94949

2.1 END-OF-LIFE DECISIONS. I direct that my health care providers and aihers involved
i or withdra traent in accorday vith the choice | have

PART 2: INSTRUCTIONS FOR HEALTH CARE

in my carc provide, withhold, or wi
arked below:
/adion. 1 Cliouse NOT To Prolong Life. 1f 1 initial this line, I do not

prolonged

and 1 do nat want life-sustaining treatment 10 be provided or

he following conditions apply.

310

313

Oral food & fluids

Nutrition & hydration by mouth
Hand- feeding

Spoon- feeding

Normal feeding
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Oregon
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family unable be specific

to enforce AD

311 312

Be clear on clear on

when

what you want

314 315

35



10/18/2022

how
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why where
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turn to

law & ethics

325 326 327

NEVADA ADVANCE DIRECTIVE FOR ADULTS WITH DEMENTIA

PAGE 7 OF 10
explicitly _
pe rm Itted i ° PART 2. END-OF-LIFE DECISIONS ADDENDUM STATEMENT OF
. D . DESIRES.
: 4, Tant o ge ood and wter een 1o vt fn e YESD%OD
Medie r e esment
328 329 330

“health care” “services to assist
“personal in activities of

circumstances” daily living”

Vermont § 9702(a)(12) Vermont §§ 9702(a)(5), 9701(12)
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ADs only for HC

ONH # HC

ADs not for ONH

334 336

no explicit
permission

VSED AD
in Maine

337 338 339

Uniform Health
Care Decisions Act

no explicit
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FrF = =~ rospective
ME 1995 JEE = &= prosp

S50 T autonomy

Title 18-C §§ 5-801 to 5-817

340 341 342

38



10/18/2022

get your wishes

followed when document

or
you cannot speak

for yourself person

343 344 345

Maine Health Care

Advance Directive Form
document el
part of the form and then sign and date the form in Part 6. These a0

Maine Hospital Association

346 347 348

Maine Health Care

Advance Directive Form ot h er ty pes

person

of surrogates

349 350 351
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Who patient agent Patient Agent
. legislature surrogate islature Sur
appoints _
court guardian C n
352 353 354

DM for VSED incapacitated patient
must be agent may request VSED

355 356 357

written instructions Maine JA\D) ] n.

REVISED
SED. | STATUTES
el TITES | ANNOTATED

decision of agent IS b|nding

358 359 360
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“health care provider ...

shall ... comply with an
individual instruction of

the patient”
5-808(4)

361 362

binding
if valid

364 365

document

367 368

“health care provider ...
shall ... comply with
decision ... by a person

... authorized”
5-808(4)

Is VSED AD
valid in Maine?

“adult ... may give an
individual instruction ...

direction ... concerning

a health care decision”
5-803(1), 5-802(9)

369
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“agent ... make any “adult ... may give an
health care decision individual instruction ...

the principal could direction ... concerning

have made ” a health care decision”

SEEE 5-803(1), 5-802(9)

370 371 372

“agent ... make any
health care decision h ea Ith care
the principal could
have made ”

decision

5-803(2)

373 374 375

1985 living will 1995 UHCDA

act did not permit
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“Health care means any care,
treatment, service or
procedure to maintain,
diagnose or otherwise affect

defines “health
an individual's physical or

Ca re” broadly mental condition”

statutory text

388 389

“broadest “including

possible custodial
construction” care”

5-816

391 392

even if VSED were
® basic care

ME UHCDA even if basic care

were excluded

394 395 396
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- In re Joseph V. GARDNER,

still have non-statutory

Supreme Judicial Court of Maine,

AD for VSED VSED AD Argued Sept. 18, 1987,
Decided Dee, 3, 1987.

397 398 399

Stai= staiute

sources one more

_ federal constitution
of rights

state constitution 1
option

common law

400 401 402

out-of-state reciprocity

VSED AD
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“valid ... if it is valid R TR R S Valid Vermont
VSED AD is a

under the laws of
the state in which it

was executed” | _ : valid Maine AD

5-803(8)

406 407 408

too non-statutory VoED IAD )
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k,UU/ N out state AD P
!~I' oy \&&.- ME UHCDA

409 410 411

assume you .
Revocation

have a valid
VSED AD
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I’'m thirsty

big challenge
for dementia

whose wishes

L do we respect?
directives

415 416 417

prior self now patient incapacitated

or or

current self then patient VEtO

418 419 420

have patient |
address this options

in AD

421 422 423
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“l want my agent to
option make this decision in

consultation with my

health care providers”

424 425

Gomfort Feeding Only: A Proposal to Bring Clarity to Decision-
VSED 9 CFO Waking Regarcing Difficult with Eating for Persons with

AdvancedDementa | /4G N3 05
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== 7ero food or fluid

= nutritional need
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= only enough

for comfort C | a u Se
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ignore my StiCk to VSED no hand feeding even if

“appear to cooperate in

future self plan in the AD being fed by opening

my mouth”

433 434 435

with Ulysses,
prior self
prevails

436 437 438

440 441
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442 443 444

New medical assistance
in dying legislation
becomes law

\!

JUSTICE.GC.CA Canadi
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BRITISH
COLUMBIA

Ministry of
Health

Medical Assistance in Dying

WAIVER OF FINAL CONSENT HIHIGES PGE10F2
q d MAID i i d: th of this
agreement, Prescriber must fax this and all required he BC Ministry of Health at
778-698-4678 and to the health authority MAID Care Coordination Service (if required) within
72 hours of f stor’s death. questor's health records.
Written -
‘with section 241.2(3.2) of the Criminal C ONL
reasonably foreseeable)
1. REQUESTOR INFORMATION
Last Name First Narne
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REGIONAL
EUTHANASIA
REVIEW COMMITTEES

“words, sounds
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Gezondheidszorg
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duties to even if VSED

current self _ _ _
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are primary
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follow AD despite
current best interest
assessment

460

463

466

Ulysses in
Maine

461

not needed

in Maine

467
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465

“an individual
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5-804(1)-(2)

468

52



10/18/2022

Pt lacks capacity
when time to

cannot

implement their - e : revoke
VSED AD S

469 470 471

AD continues evenif .4

to control gesture

MENTAL HEALTH
utterance ADVANCE DIRECTIVES

A User Guide for Maine Consumers

“This consent shall

request Tx in AD

operate even if | pose

verbal objections at _' refuse at time
the time” :
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refuse Tx in AD

VSED AD

request at time

478 479

AD supersedes can revoke AD
wishes -- unless

TR only if capacity

481 482

Challenges in advance care planning; the may honor

interface between explicit instructional

directives and paliative care VSED ADs
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Medical Aid in Dying and Dementia Directives
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demand for
VSED AD

487 488 489

Conclusion

491 492

little guidance few institutional

courts, regulators policies & procedures

Death With Dignity
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Thaddeus Mason Pope, JD, PhD, HEC-C X X
o 9 o Mitchell Hamline School of Law materials from this
guidance & policies 75 Summit Avenue

Saint Paul, Minnesota 55105 presentation are available
T 651-695-7661

‘s C 310-270-3618
VS E D D S E Thaddeus.Pope@mitchellhamline.edu http://thaddeuspope-Com/VSEd
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