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“most

dreaded 

diagnosis”

AD biomarker     
& unimpaired  
want MAID at 
cognitive decline 

Largent EA, et al, Attitudes Toward Physician-Assisted Death              
From Individuals Who Learn They Have an Alzheimer Disease 
Biomarker. JAMA Neurol. 2019;76(7):864–866. 

20%

many hasten death 

to avoid late-stage 

dementia
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high profile 
cases

• Add stan picture abusive

• If maid date way in future suggests suffering NOT now

Terman - MY WAY CARDS

growing demand

to avoid late-

stage dementia
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VSED
Voluntarily 

Stopping 

Eating & 

Drinking

VSED to avoid 

late-stage 

dementia

Objectives
1.Explain the ethical and legal status of VSED 

as means for hastening death by a 
capacitated patient.

2.Identify the special ethical and legal 
challenges when the patient directs VSED 
through an agent or advance directive.

3.Understand how VSED meets a growing 
patient demand unmet by MAID and other 
end-of-life options.

Roadmap parts5

traditional 

EOL options MAID VSED
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VSED
limits of VSED AD Traditional 

EOL options

refuse Tx MV  

CPR

CANH 

antibiotics
self

if capacity

if lack

capacity

agent / surrogate

advance directive

POLST
but

37 38 39

40 41 42

43 44 45
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not   
dependent  
on that

refuse Tx PSU

degree
mild    deep

unconscious

Duration
Temp     Perm
Respite Continuous
Intermittent

PSU makes   

Pt depend 

on CANH

Pt usually 

refuses

CANH
but

46 47 48

49 50 51

52 53 54
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suffering
intolerable

refractory 

suffering
physical

not existential 

PSU MAID most discussed 

end-of-life option

ask & receive 

prescription

drug

self-administer 

to hasten death

11 states

55 56 57

58 59 60

61 62 63
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09/19/19 

but
cannot satisfy 

eligibility 

conditions

terminally ill 
< 6 mo. prognosis

decisional 

capacity

terminal →

no capacity

capacity →

not terminal
MAID

64 65 66

67 68 69
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sum up
refuse Tx

MAID

PSU
VSED

Voluntarily 

Stopping 

Eating & 

Drinking

patient with 

capacity

able to take food  

& fluid by mouth 

voluntary 

decision

to stop 
≠ ANH ≠ natural loss 

appetite 

73 74 75

76 77 78

79 80 81
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deliberate choice 

stop fluids 

by mouth

goal = death       
from dehydration

>80% at 14d

>50% at 8d

peaceful

comfortable

1st person 

narratives

books
Books 

82 83 84

85 86 87

88 89 90
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films

Dying Wish

more 
cases

Phyllis 

Schacter
TED talks
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94 95 96
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not only   
1st person 
narratives

objective 
evidence

patient experience

106

more 
evidence peaceful

comfortable

100 101 102

103 104 105

106 107 108
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100 Oregon 

nurses cared for 

VSED patients 

most deaths
“peaceful with   

little suffering”

“opportunity for 

reflection, family 

interaction, and 

mourning”

preferred

by many

even though MAID 

available, “almost 

twice” chose VSED

patients use 

VSED where  

MAID is legal

• Pic Netherlands

109 110 111

112 113 114

115 116 117
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0.4 to 2.1%    

of all deaths
> ½ euthanasia deaths 

good  

option
clinical  

status

124

more 
experience • Pic japan

118 119 120

121 122 123

124 125 126
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300 hospice & 

palliative care 

specialists
32%

experience with VSED

• Pic swiss

751 family 

physicians 33%
experience with VSED

• Pic Netherlands

700 family 

physicians 46%
experience with VSED

• Pic Germany

127 128 129

130 131 132

133 134 135
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255    

palliative care 

specialists 61%
experience with VSED

not just more 

clinical experience

139

more position 
statements professional 

society 

endorsements

• Other med assn

Austrian Palliative Society (OPG)

136 137 138

139 140 141

142 143 144
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AMDA

PALTC

148

more clinical 
guidance

in sum

145 146 147

148 149 150

151 152 153
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VSED is an 

EOL option

broadly 

accepted
evidence 

based

clinical→ legal
VSED is

legal
sizable, settled, 
and stable 

consensus

points5 on point 

precedent

multiple

appellate    

court decisions 

154 155 156

157 158 159

160 161 162
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same in other 

common law 

countries

Other case SA?

is VSED legal?

asked &  
answered

plus
no need for 

direct, explicit 

authority

already legal 

existing rules

163 164 165

166 167 168

169 170 171
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right to refuse 
medical 
treatment

right to 
refuse 

treatment

ventilator
dialysis

CPR
antibiotics
feed tube

right to 
refuse 

treatment

VSED not  DIY
part of a broader 

treatment plan

supervised by 

licensed healthcare 

professionals

recognized as 

healthcare by 

medical profession

more position 

statements

172 173 174

175 176 177

178 179 180
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more clinical 

practice 

guidelines
but right to 

refuse 
treatment

VSED

relies on 

premise

oral N&H = 

“treatment”

oral N&H =
“treatment”

basic care
you may refuse this

can you also refuse this?

181 182 183

184 185 186

187 188 189
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or this?

yes right to 
refuse any
intervention

does not matter 

whether food & fluid  

by mouth is “medical 

treatment”

right to refuse 

any intervention 

(medical or not)

right to refuse

unwanted contact 

any

force feeding is a battery Chief Justice 

Rehnquist
“bodily integrity is 

violated . . . by sticking 

a spoon in your mouth   

. . . sticking a needle in 

your arm”

190 191 192

193 194 195

196 197 198
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In re Gardner  
(Me. 1987)

“battery analysis …    

free … nonconsensual 

invasions of … bodily 

integrity”

plus
medical 

profession 

accepts VSED

law delegates & 

defers to healthcare 

professionals

when medical 

profession says it is 

appropriate → law 

often follows

• Other med assn

199 200 201

202 203 204

205 206 207
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AMDA

PALTC

no
sanctions

VSED is an 

EOL option

used &  

reported

no liability

no HC licensing   

board discipline

recap VSED is

legal

sizable, settled, 
and stable 

consensus

208 209 210

211 212 213

214 215 216
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VSED in  
Maine

specific  
cases

Karen  

Trider
October 2018

liver cancer 

“horrendous”

could not manage  

symptoms

2018

1 year before MDWD

→ VSED

217 218 219

220 221 222

223 224 225
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Ron 
Deprez

avoid late ALS

MAID

April 2020

would have 

used VSED
VSED VSED for 

dementia

Limits of 

VSED
Pierre Viens, physician for Helene L

many used VSED  

to avoid late-stage 

dementia

226 227 228
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but

VSED while 

still have 

capacity

235 236 237

238 239 240

241 242 243
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too soon life still
worthwhile

earliness 
problem

capacity no capacity

VSED 
here

but capacity no capacity

VSED 
here

244 245 246

247 248 249

250 251 252
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Capacity No capacity

VSED 
here premature 

dying

current situation 

acceptable

VSED not a 

good option 
at that time not ready 

to die yet

concerned 

about future 

circumstances

lack capacity    

at future time
PRESENTED BY: 

253 254 255

256 257 258

259 260 261
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VSED AD

Complete AD, today

at point    

Pt specifies

262 263 264

265 266 267

268 269 270
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>80% at 14d

>50% at 8d

VSED AD
that’s a

278

growingly 
popular

271 272 273

274 275 276

277 278 279
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last 5 years >10 VSED 

ADs

• More examples

280 281 282

283 284 285

286 287 288
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I counseled    

on VSED ADs 

“regular” 

AD1 capacity 

at sign2 clear on 

what3

289 290 291

292 293 294

295 296 297
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Margot Bentley

Facility refuses to honor

family loses

298 299 300

301 302 303

304 305 306
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Probably meant this Nora Harris

family unable 

to enforce AD
be specific

Oral food & fluids 

Nutrition & hydration by mouth

Hand- feeding

Spoon- feeding

Normal feeding

Be clear on 

what you want
clear on 

when4

307 308 309

310 311 312

313 314 315
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how 

measure 

when5 clear on 

why6 clear on 

where7

show 

understand8 Ulysses 

clause9 discuss  

agent10

copies & 

registry11 12

316 317 318

319 320 321

322 323 324
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law & ethics
turn to 

Legal?

explicitly 

permitted

Vermont
“health care” 

“personal 
circumstances” 

Vermont § 9702(a)(12)

“services to assist 

in activities of 

daily living” 
Vermont §§ 9702(a)(5), 9701(12)

325 326 327

328 329 330

331 332 333
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explicitly 

prohibited

ADs only for HC

ONH = HC

ADs not for ONH

no explicit 
permission

no explicit

prohibition

VSED AD  
in Maine

Uniform Health 

Care Decisions Act 

ME  1995
Title 18-C §§ 5-801 to 5-817

prospective  

autonomy

334 335 336

337 338 339

340 341 342
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get your wishes 

followed when 

you cannot speak 

for yourself
2 document 

person
or

document

person other types

of surrogates

343 344 345

346 347 348

349 350 351
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who 
appoints

Who appoints Type of SDM

patient agent
legislature surrogate

court guardian

Who appoints Type of SDM

Patient Agent

Legislature Surrogate

Court Guardian

DM for VSED 

must be agent recap incapacitated patient 

may request VSED

written instructions
or

decision of agent 

Maine AD 

is binding

352 353 354

355 356 357

358 359 360
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“health care provider … 

shall … comply with an 

individual instruction of 

the patient”
5-808(4)

“health care provider … 

shall … comply with 

decision … by a person 

… authorized”
5-808(4)

unless CBO

binding 

if valid

Is VSED AD   

valid in Maine? yes

document
“adult … may give an 

individual instruction … 

direction … concerning 

a health care decision”
5-803(1), 5-802(9)

person

361 362 363

364 365 366

367 368 369
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“agent … make any 

health care decision 

the principal could 

have made ”
5-803(2)

limit
“adult … may give an 

individual instruction … 

direction … concerning 

a health care decision”
5-803(1), 5-802(9)

“agent … make any 

health care decision 

the principal could 

have made ”
5-803(2)

health care 

decision

1985 living will 

act did not permit 

stopping ANH

1995 UHCDA 

covers ANH but

370 371 372

373 374 375

376 377 378
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yes 3 reasons

1
VSED is part of   

broader 

treatment plan

PAVSED
Palliated & Assisted Voluntarily 

Stopping Eating and Drinking

recognized as 

healthcare by 

medical profession 2

379 380 381

382 383 384

385 386 387
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statutory text 

defines “health 

care” broadly

“Health care means any care, 

treatment, service or 

procedure to maintain, 

diagnose or otherwise affect 

an individual's physical or 

mental condition”
3

“broadest 
possible 
construction”

5-816

“including
custodial 
care” 5-816

so…

ME UHCDA

VSED 
AD ME 

UHCDA

VSED  
AD

even if VSED were
basic care

even if basic care 
were excluded

388 389 390

391 392 393

394 395 396
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still have  

AD for VSED

non-statutory

VSED AD

4 sources  

of rights

state statute

federal constitution

state constitution

common law

one more 

option

out-of-state  

VSED AD
reciprocity

397 398 399

400 401 402

403 404 405
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“valid … if it is valid 
under the laws of 
the state in which it 
was executed”

5-803(8)

Valid Vermont 

VSED AD is a 

valid Maine AD

non-statutory

out state AD

VSED AD 

complies with 

ME UHCDA

assume you 

have a valid 

VSED AD 
PRESENTED BY: 

Revocation

406 407 408

409 410 411

412 413 414
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I’m thirsty 
big challenge

for dementia 

directives

whose wishes 

do we respect?

prior self

current self
or

now patient

then patient
or

incapacitated

veto

have patient 
address this 
in AD

options3

415 416 417

418 419 420

421 422 423
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option 1
“I want my agent to 

make this decision in 

consultation with my 

health care providers”

option 2

VSED → CFO

Zero food or fluid

only enough      
for comfort

nutritional need

option 3 Ulysses 
clause

424 425 426

427 428 429

430 431 432
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ignore my 

future self

stick to VSED   

plan in the AD

no hand feeding even if 

“appear to cooperate in 

being fed by opening     

my mouth”

with Ulysses, 

prior self

prevails but

1990s

433 434 435

436 437 438

439 440 441
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2020s

“words, sounds 

or gestures ... 

refusal”

Marinou
Arends

442 443 444

445 446 447

448 449 450
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“words, sounds 

or gestures ... 

refusal”

AMDA

PALTC 2019

duties to      

current self 

are primary 

even if VSED 

directive valid

451 452 453

454 455 456

457 458 459
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2022
follow AD despite 

current best interest 

assessment

Ulysses in  

Maine

Vermont

not needed 

in Maine
5-804(1)-(2)

“an individual 
with capacity 
may revoke…”

460 461 462

463 464 465

466 467 468
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Pt lacks capacity 

when time to 

implement their 

VSED AD

cannot  

revoke

AD continues

to control

word 

gesture 
utterance

even if

“This consent shall 

operate even if I pose 

verbal objections at 

the time”

request Tx in AD

refuse at time

469 470 471

472 473 474

475 476 477
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VSED AD
refuse Tx in AD

request at time

same
rule

AD supersedes 
wishes -- unless 
capacity

can revoke AD    

only if capacity

doi: 10.5694/mja2.50653

may honor 

VSED ADs

ME clinicians 

will see more

478 479 480

481 482 483

484 485 486
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Conclusion
demand for 

VSED AD

but Cinderalla pic 
again

little guidance 

courts, regulators

few institutional 
policies & procedures 

487 488 489

490 491 492

493 494 495
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guidance & policies 

VSED ADs
497

Thaddeus Mason Pope, JD, PhD, HEC-C 
Mitchell Hamline School of Law

875 Summit Avenue 

Saint Paul, Minnesota 55105

T 651-695-7661

C 310-270-3618

E Thaddeus.Pope@mitchellhamline.edu

W www.thaddeuspope.com

B medicalfutility.blogspot.com

materials from this 

presentation are available

http://thaddeuspope.com/vsed
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