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Christopher B, Dolan (SN 163158)
THE DOLAN LAW FIRM

The Dolan Building

438 Market Street

San Franciseo, CA 94102

Tel: (415)421-280K)

Fux: (415) 42 [-2H30

Attorneys for Petitioner
IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF OAKLAND
UNLIMITED CIVIL JURISDICTTON

LATASHA WINKFIELD, the Mother of Case Mo,

Jahi McMath, o minor .
PETITION FOR TEMPORARY

Petitioner RESTRAINING ORDERVORDER

: AUTHORIZING MEDICAL
TREATMENT
v, AND AUTTIORIZING
[’:H'f']'i'l{]N ER
CHILDREENS HOSPITAL OAKLAND, Dr. TO GIVE CONSENT TO

David Durand M.D. and DOES 1 throug MEDICAL TREATMENT
eyl Durund M.1). and | through AND ORDER 10 SHOW CAUSI WITY
PERMANENT INJUNCTION SHOULD NOT
Resnondents BE GRANTED AS TO THE SAME;
Lspondents. [Prob. Code §4 3200 ef yeq., §§ 4600 ¢f seq. |

Date; December 20, 2013
Time: @00 am
Dept:

2120 Martin Luther King Jr. Way
Berkeley, Calilornia 94704

Petitioner, Latasha Winkficld, allepes:
I, This petition is Tiled pursuant 1o Cal. Prob. Code §§ 3200, 4766 and 4770 for an emergency ex

parie Temporary Restraining Order and Order 1o Preseribe the Health Care Authorizing

]

ik Parle Petition For Temporary f{emmfnjr]g Order and Order 1o Preseribe the Health Care
Authorizing Medical Treatment and Authorizing Petitioner o Give Consent to Medical Treatment
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)

9.

Medical treatment and Authorizmg Petitioner te Give Consent o Medical Treatment ol the
patient Jahi MeMath (hereinaller “patient.”)

Petitioner is Jahi MeMath's mother and is with full power and authority 1o make legal
l.i,n;rm'minali.mm and medical decisions Tor Jahi who is a lemale 13 years of age..,

This Petition requests that the Court, in addition to issuing a Temporary Restraining Order and
an Order to Presciibe the Health Care Authorizing Medical treatment and Authorizing
Petitioner to Give Consent to Medical Treatment ol the patient Jahi MeMath, issuc an Order to
Show Cause to Respondent Children's Hospital Quakland why Permanent Injunction should not
be issued. This Temporary Restraining Order is to he against Respondent Dr. Durand,
Children's Hospital Oakland, its agents, employees, servants and independent contraciors.
This extraordinary. immediate, emergency relief, in the form of a Temporary Restraining
Order precluding discontinuation of life support/ventilation and respiratory support and Order
Preseribing [ealth Care is warranted 10 preserve the status guo, and the life of Jahi MeMath
currently on a ventilator at Respondent’s Health Care facility, Children’s Hospital Oakland.
Failure to issue an immediate Temporary Restraming Order, Order to Preseribe Health Care of
the patient Jahi MeMath, and Order to Show Cause why Permanent [njunction should not be
issued, will result in Children’s Hospital Oakland removing Juhi McMath from life
support/ventilatar support and will, thereby, result in her immediate expiration.

This petition is {iled pursuant to Cal. Prob. Code § 3201 Tor an order delermining “that a
patient lacks the capaeity 10 make a health care decision concerning specilied treatment for an
existing or continuing condition, and further for an order authorizing a designated person to
make a health care decision on behall of the patient,”

This petition is filed pursuant 1o Cal. Proh. Code §§ 4766, 4770 for an order determining that
the mother. petitioner Latasha Winkfield, knows and can express the patient’s desires and the
avls and proposed acts of the petitioner are in the patient’s beslinterest.

Latasha is a resident of Alameda County and the minor is currently at Children’s Hospital
Oakland, 747 52" Street, Oakland Ca. 94609, in Alameda County.

Potitioner's address (s 2742 75™ Ave, Oakland. California 94605,

2

Ex Parie Petition For Temporary Rustraining Order and Order o Preseribe the Health Care

Authorizing Medical Treatment and Authorizing Petitioner to Give Consent to Medical Treatment

H
|

|
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10, Patient's pddress is Children’s Hospital Oaklamd, 747 52 Sireet, Oakland Ca. 94609, in
Alameda County _

1. The patient is a minor ¢hild wha lives with her mother in Alameda County. No guardian has
been appointed for the minor,

12, Patient is currently receiving medical treatment in the 1CU ol Children's Hospital Oukland
747 52" Sireet, Oakland Ca. 94609, in Alameda County.

13, Respondent Children's Hospital Oakland is a health care institution as defined in Cal. Prob.
Code § 4619, located at 747 52 Street, Oakland Ca. 94609, in Alameda County.

14, Respondent David Durand M1 is the Viee President and Chiel of Pediatrie Medicine at
Children's Hospital Oakland

15. Venue is appropriate in this court because both Juhi MeMath and Latasha Linkfieldand arc |
residents of Alameda. Cal. Prob, Code §§ 3202, 4763,

16. Petitioner has standing and is authorized to bring this action as the mother of Jahi MeMath.

Cal. Prob. Code §5 3203, 4765,

17. The reliet sought in this petition is within the jurisdiction of this Court. Cal. Prob. Code §§
3202, 3208, 4760,

18, Jahi McMath is in need of medical treatment. Jahi McMath went to Children's Hospital
Oakland on December 9, 2013, for a routine tonsillectomy and adnoidectomy. Attached to this
petition as Fxhibit A is o declaration from the petitioner, explaining the chosen course of
treatment; the threat to the patient’s health i authorization for treatment is delayed; and the
probahle outcome ol the chosen treatment.

19, Informed cansent is unobtainable because Jahi McMath is a minor and she is currently ina
comilose state.

WHEREFORLE, petitioner prays:

1] That the Temporary Restraining Order and Order to Preseribe Health Care be issued and that
the courl order respondents Lo show cause why suid tempaorary orders should not be made

permanent with notice of said OSC o be given as per court order;

3

Ix Parie Petition I'm—'l'u}ﬁpuriu'}r E{-;:sh'aining Order and Order to Prescribe the Health Care
Authorizing Medical Treatment and Authorizing Petitioner (o Give Consent to Medical Treatment
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o

7} Faran emergency ex prarie order o preseribe the health care of the patient pursuant 1o Cal.
Prob, Code 88 3201, 4766, 4770,

3} For an order determining “thal u patient lacks the capacity 1o make a health care decision
concerning speei fied treatment Tor an existing or continuing condition, and Further for an order
authorizing a designated, the mother, 1atasha Linkfield, to make a health care decision on
lehall of the patient™ pursuant 1o Cal. Prob. Code § 3201,

4} For an order determining that Juhi's desires are known to the petitioner as her mother and the

acts and propused acts ol the petitioner are in the patient”s best interest pursuant 1 Cal. Prob.

Code §§ 4766, 4770,

51 Tor any other and further reliel as the court deems proper.

The Dolin Lavw Firm
Christopher B Dolan

VERIFICATION
I am the petitioner, Latasha Linklield in this action. Thave read the foregning petition and it is
true of my own knowledge, exeept as to those matlers stated on information or heliel, and as 1o these
matters, | beliove il o be roe,
| declare under penalty of perjury under the luws of the State of California that the foregoing is

true and correct,
Signed Latasha Linkfield
[ Date] ) . ocation]
4

Fx Parte Petition For Temporary Restraining Order and Oyeder to Preseribe the Flealth Care
Authorizing Medical Trestment and Authorizing Petitioner to Give Consent lo Medical Treatment
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Chrislopher B, Dolan (SN 163738)
THE DOLAN LAW FIRM

The Dolan Building

1438 Market Street

San Francisco, CA 94102

Tel: (415) 421-2800

Fax: (4157 421-2830

Attorneys [or Petitioner
IN "lI‘HF, SUPERIOR COURT OF THE STATE OF CALIFORNIA
. IN AND FOR THE COUNTY OF OAKLAND
UNLIMITED CIVIL JURISDICTION

LATASTIA WINEFIELLD, the Maother of Case No.:

Jahi McMath. @ minol MEMORANDUM OF POINTS AND

o AUTHORITIES IN SUPPORT OF PLEITTION
Petitioner, FOR TEMPORARY RESTRAINING
ORDER/ORDER

v, AUTHORIZING MEDICAL

TREATMENT

CHILDRENS HOSPITAL OAKLAND, Dr. | AND AUTHORIZING

7 ! i PETITHONER
DAVID DURAND M. and DOLS | TO GIVE CONSENT TO

through 100, inclusive MEDICAL TREATMENT AND ORDER TO
SHOW CAUSE WHY PERMANUNT
R":HFU"“;!U“":" [MNIUMCTTION SHOUTD NOT Bl GRANTED

AR TO THLE SAMI .
| Prob. Code §§ 3200 o seq., §5 4600 ¢ soq. |

Date; December 20, 2013
Time: 9:00 am
Dept:

2120 Martin Luther King Jr. Way
Berkeley, Calilornia 94704

MEMORANDUM OF POINTS AND AUTHORITIES
INTRODUCTION .

Petitioner 1atusha Winkficld is the mother of Juhi McMath who is lying in the pediatric 1CL) at

|
Memorandum of Peints and Authorities in support of Petition fur Order Authorizing Medical
Treatment and Authoriging Petitioner o Give Consent 1o Medical Treatment

00005
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o

Children’s Hospital Oakland on a ventilator which she relies upon tor oxygenation of her blood.
Respondents have indicaled that they wish to “quickly” remove her from the ventilator indicating that
in doing so Jahi will not be able w breath on he own and her hean will stop beating. Given
Respondent’s slatements made on December 1920103, Petitioner has been inlormed thal Respondents
are of the belie! that they need not obtain Petitioner’s consent and that they intend to engape in the
terminalion of ventilator support over the coming weekend or during, Respondents have refused
Petitioners request to not remove Jabi from life support prior 1o Chrisimas saying that they wanl to
terminate respiratory support “quickly, quickly.” Petitioner has told Durand and other physicians at
Children’s Tospital that they do not have her consent to do so and Respondent Durand intimated that,
as Jahi is dead, they do not need her consent because taking Jahi ofla ventilator is nol treatment,
Durand stated that the respirator is not considered by Children®s Hospital 1o be lile support because
they huve declared Jahi dead despite her heart beating unassisted. 1t is without dispute that should
Respondents discontinue the ventilatar Jahi’s heart will stop beating and she will suffer organ death
and expire.

Petitioner hereby requests a wemporary restraining order prohibiling Respondents from
unplugging Jahi MeMath’s ventilator. Petitioner also seeks an order authorizing to her to give consent
foe medical treatment for Jahi. Petitioner also requests that this court issue an order to show cause to
Respondent Children's Hospital Oakland, its agents, employees, servants and independent contraclors,
including Vice President and Chief of Pediatries. Dr. David Durand, 1o demonstrate why a penmanent
injunction should not be issued preventing them from removing Jahi McMath from her ventilator and
other life supporting and maintaining medical care.  Plaintiff also seeks a wemporary restraining order
preventing them from removing Petitioner’s daughter. Jahi McMath, from a ventilatwor and other life
suppotting and maintaining medical care and treatment, and to order suthorizing Petitioner 1o give
consent for medical care until the order shortening time can heard.

Statement of Facts

Ms. Juhi McMath, 13, is a patient at respondent Children’s Hospital, California. Un
December 9. 2013, she underwent an clective tonsillectomy and adenoidectomy. v Frederick Rosen
wass the operating surgeon and Dr, Thi Npuyen is Jahi’s pediatrician, Crriginally the surgery wis

z
Memorandum of Points and Awtherities in support of Petition for Order Autherizing Medical
Treatment and Authorizing Petitioner to Give Consent to Medical Treatment
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uneventiul and Jahi awoke fom sedation in the recovery room speaking with Petitioner asking for a
papsicle. Mot long thereafter, Jahi was taken o the ICLU and her mother was (0ld 1o wait soveral
munutes while they fixed her 1V, Atfter being told several times that it would just be another 10
minules, approximately 25-45 minules after Jabi was brought into the 10U, Latasha wenl back and
found her daughter sitting up in bed bleeding from her meuth. 11 was evident that this had been
transpiring lor some Ume, The nursing staff said “it was normal™ and the mother stayed bedside as the
bleeding prew increasingly worse, The nurses gave Lalasha a cupfeatch busin for Juhi to bleed from
her mouth inte, Latasha asked for assistance and was told that this was normal and was given paper
torweels o clean the blood off herself and Jahi. The bleeding intensified (o where copious amounts of
Blood were being expelled from Jahi's mouth and then nose, Jahi’s stepfather was also in allendance

and assisted in the attempts to stemfeollect the bloud. Again the petitioner asked [or assistance, and a

1 doctor, und was only given a bigger container to bleed inlo and, later, a suction device w suction the

increasing volume of blood. The stepfuther continued to suction while.the mother went and got her
mather, a nurse, to take over for her. The grandmother savw what was happening and made multiple
requests, and then a loud demand, for a doctor. Jahi shortly therealter suffered a heart attack and fell
into o eomatose state. She later was pronouneed “brain dead” yet her heart still beats, her kidneys
funclion, she reacts to touch, and she appears to be quietly sleeping. No ane from Respondent
Hospital has explained to Petitioner why this massive bleeding happened or was ullowed o continue
1o the point where it caused o heart attack and brain damage. Jahi is currently aided by a venlilator
which provides her physical body life-support, If the ventilator is removed, Jahi dies as her heart will
stop heating without a supply of oxygen,

Jahi's care is now managed by a team of doctors at Children’s Hospital Oukland under the
supervision of the Chief of Pediatric Medicine, Vice President of Children’s Hospital, Respondent
David Durand M.D. Dr. Durand has expressed that he speaks for Children™s Hospital Oakland as 1t
relates to the plan of care for Jahi, He is the most senior physician who met with the mother, father,
steplather, uncle and grandmother on December 19, 2013, indicating that Children's Hospital Ouakland
intended 10 remuve Jahi trom life support “quickly” “meaning not days wecks or months.™ In that
mesting Petitioner’s request Lo notl take action until after Christmas was sumemarily rejected 85 was @

k)
Memorandum of Points and Authorities in support of Petition for Order Authorizing Medical
Treatment and Authorizing Petitioner to Give Consent to Mudical Treatment
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=

==

THE
DOLAN
LAW FIRM
e
(=Y

o w
Ti. s ai1-2ed
PR AT R

Case4:13-cv-€993-SBA Document4 FiIedlZ/SO/iBJ Pagel6 of 93

request that she could be given 2 court days prior notice belore disconnecting life support so he could

I seck a restraining order/injunclion,

The Petitioner requested, on December 17, 2003, that Respondents provide her minor child
Jaht with a feeding tube, to provide essential hydration and nutritinn as well as all other life sustaining
cire including antibiotics and other medicines to continue to support the funclions of her organs and o
weolong her life. She also requested that Respondents continue to provide respiratory support in the
form ol a ventilator which is currently attached to Jahi through a breathing wbe,  On December 19,
2013, Children’s Hospital Oakland, through Dr. Durand, told Petitioner that he will not authorize a
feeding tube and that he wishes to remove Jahi lrom life support emphatically welling Petitioner, that
there is no life support being provided because Jahi is “dead, dead, dead, dead.” Respondents have
stated that Children®s Hospital Oakland intends 1o quickly disconnect Jahi from the respirator which
will lead to her heart o promptly stop.

Petitioner and the entire close-knit extended family are in ecomplete agreement over the
appropriate course ol treatment; namely the continued use ol the ventilator, addition of a feeding tube,
and other medical management such as prophylactic antibiotics, diurctics, and other medications
designed fo pravide optimal support for Jahi's heart and other organs. They wish to provide Jahi with
time 1 have her brain swelling diminish, for God to work, Tor her condition to improwve, and for her to
repain consciousness,

Children’s [ospital Oakland and Dr. Durand disagree with the family’s chosen course of
treatment. They believes it is medically “lutile treatment™ because it is failing Lo treal Jahi’s medical
condition, stating that she is “dead, dead, dead, dead.” He stated 1o the family, “there is no person 1o
freal, we don’t provide treatment Lo dead people. Don’t you understand she is dead!™ “She is not on
lifie supporl, she is a dead person hooked up (o a machine.” He therefore indicated an imminent intent
o discentinue the ventilator. Petitioner asked 1o be permitted to huve an independent physician, nol
aligned with, employed by, or associated with Children’s Hospital Oukland, examine Jahi for the
purposes of evaluating her condition, and medical status, and 1o develop a plan of care and/or arrange
lor her transfer (o a different Tacility thal was not in such a rush to extinguish ber hear. The Petitioner
was told that physicians rom outside Childrens Hospital Oakland are not allowed into the hospital and

4

Treatment and Authorizing Petitioner to Give Consenl 1o Medical Treatmenl
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1 wiondd be “highly unusual.™ Petivoner was immediately prilled as o who the she would attempt 1o
use, Petitioner responded thar she was liest trying Lo see i it was possible. Again Dr. Durand stated
thal “second opininns are for live people not dead people™ so he saw “no need forit” Petivoner then
repeated & previous request, made orally and 1 writing, for release of hor dasphler’s medical records
o Lhat she could use those te obtain an independeny medical opinion and o develop a plan of care 1o
sustoin and improve Jahi's health condition. Dr. Durand, and Children’s Hospital Oakland, stated that
Lheir policy was not 1o release patient medical records to patients as long as they were receiving care
and treatment indicating, in essence, that the records could be provided when Jahi was discharged i.c.,
dead, Petitioner stuted “but you have told us she is dead so why wont you give us ber records?
Petitioner asked for the records to be provided for the care rendered up to 11:59 pom. December 18,
2013, She was told that she would not be provided the documents in their entirety. When she asked
whether she could be provided at least some ol them, Dr. Durand smugly replied “maybe yes, mayb

¥

no.

For the past week Petitioner has been repeatedly pressured by Respondents lo discontinue the
ventilation and other life sustaining/supporting measures,  Children's Hospital Oakland has generally
been uncooperative und has, in some instances, relused, 1o provide requested care such as a feeding
tube. As stated previously, they have threatened o “gquickly” disconnect the ventilator stating tha
they do not need Petitioner’s permission to do so.

When Petitioner asked aboul having time and assistance to locate a facility willing to aceept a
transler of eare of her daughler she was rebuked repeatedly being told that action needed to be taken
“guickly, very quickly™ by Dy, Durand,

Summary of Argument

California statutes regarding healtheare decision-making express a clear policy in favor of
placing such decisions in the hands of patients and their families, and not in the hands of healthcare
professionals. Cal. Prob. Code §& 4650, 4659, Morcover, where there is a conllict between the
treaiment a patient or her family decides upon and what a health care provider is willing to adminisier,
California statutes require the health care provider to assist the appropriate decision-makers (o transfer
the patient to the care of a health care provider willing to adminisier the requesied treatment. Cal,

I'j
Memorandum ol Points and Authorities in support of Petition For Order Authorizing Medical
Treatment and Authorizing Petiioner 1o Give Consenl 1o Medical Treatment

00009
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Prob, Code § 4736,

Calilornia also has a long common law and constitutional radition in Tvor of patents and
their families making health care decisions, rather than doctors, See, c.g., Bouvia v, Super, CL, 225
Cal, Rptr, 297, 303 (C, App. 1986), This body ol law 15 roated in paticnts” privacy and aulonomy
rights 1o controt their own bodies, to decide for themselves who will muke decisions regarding their
health care when they are unable, and to huve health care decisions made in sccord with their best
interests.

These statutory and common law bodies of law meon that the Petitioner. as Jahi™s mother. and
nod the Respondents, is the appropriate person to decide the purpose and seope of treatment Jahi will
receive, [Fthe Respondents feel they cannot carvy owt the Petitioner's decisions, they must assist her
in transterring Jaht 1o a health care provider who will,

Maoreover, California has general and specific common law docirines in favor of preserving
human fife, Specifically. California precedent requires clear und convineing evidence of the patient’s

wishes when life support, such as a leeding tube, 15 removed from an incompetent patient who did not

designate someone to make health care decisions Tor her., Wendland v, Wendland, 28 P3d 151, 153
fCal. 1991). Jahi has not expressed her desires under these circumstunces, either in writing or orally
to her doctors or family cven il she had, as a minor, her mother would be the one to determine care.
There is. therefore, insufficient evidence w remove Jahi from life support as Dr. Durand suggests.
More generaliy, California precedent supports the traditional understanding that the state has an
inlerest in preserving human life, even the lives of the very ill, when this can be done while respecling

palients” constitutional rights. See e, Thor v. Superior Courl, 855 ' 2d 375, 383 (Cal. 1993).

Therefore, in & situation such as this, where the patient’s desives are unknown, the mother has
communicated her religious, moral and paternal preferences. the present illness recent. and the
priognosis doubtlul, life-sustaining treatment should be continued,

ARGUMENT

I. THE PROBATE CODE FORBIDS RESPONDENTS' ACTIONS AND SUPPORTS
PETITIONER'S,

A. The Probate Code places medical decision-making in the family's hands.

[i]

Memorandum of Points and Authorities in support of Petition for Order Authorizing Medical

Treatment and Aothorizing Petitioner to Give Consent o Medical Treatmen
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I Twao portions of the Probate Code deal with patienis in Juhi's situation, namely, patients in

2| need of medical care without someone appoinled by themselves or o court w make medical decisions
3 || on their behalf, Both indicate that courts should wrrange for g family merher 1o make decisions on
4 behalt of the patient.

5 Though the first, in Division 4 of the Probate Code, dealing with geardianships and

6 || conservatorships, Cal. Proh, Code §8 1400 ¢ seq., does suggest that a cowrt may permil & health care
7 1| prolessional 1w consent 1o medical treatment on behall of an incompelent patient under unusual
B || circumstances, procedures a court must follow under those cireumstances clearly indicae this is never
9 || California's firsd choice. Cal. Prob. Code § 3203 permits health care providers and public puardians,
FO [ as well as patients, their friends and family members, w file & petition for the authorization of medical
LI || care for incapacitated adults without conservators. While § 3204 () sugizests that a health care
12 | institution could be granted authority 1o consent o medical teatment on hehall ol an incompelent
13 | patient, § 3205 generally requires the court o ensure the patient has independent legal counsel when a
14 | petition is filed pursuant to § 3203, Morcover, § 3206 requires that the patient’s Tamily members be
15 || given notice of the hn:n}ing. These provisions make it clear that & patient’s family should at least have
16 || the opportunity o be involved in the decision-making process, (5 net o remove it from health care
17 || providers completely,
H The second is the Health Care Decisions Law, Cal, Preb., Code §8 4600 er seq. This act allows
149 || competent Calilfornians W appoint someone else, such as a (tiend of Tamily member, 10 make medical

20 || decisions on their behalf in the evenl of meompetence. Cal. Prob, Code 84§ 4600 ei sey. .

21 B. When there is o confliel, the Probate Code vey
family (o transfer {the patient’s care.
22 _ - . . .
In general, health care providers must comply with a Tamily’s wishes Jor an incompetent
23
patient as surely as they must comply with a competent patient’s wishes. Cal Prob. Code § 4733
24 . . . .
There are two situations when a health care provider may decline o follow the wishes ol & patient or
15 |
| her family. The first is lor reasons of conscience, Cal. Prob. Code § 4734, The Respondents have 5
26 || _ , !
never eited o this 4s a reason for wanting Lo disconnect the ventilator. Rather, the Respondents seem
2? - ‘ . W " ¥ .
1o be couching their communications to the [amily under the other exceplion. “A health care provider
28
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or health care institution may decline to comply with an individual., _health care decision that requires
medically inelTective health care or headth care contrary o generally accepted health care standards
applicable to the health care provider or mstintion.” § 4735,

Lrr, Durand  believes Juhi™s venitlator, feeding tube, and all other medical reatments are

| inelTective because they do not treatl her illness, which, according to him, is “brain death,”™ He is

wrong, While the Petitioner understands these measures do not directly treat Jabi's brain damage,
they continue to be cileative in treating her tangent medical conditions. namely breathing, nutrition,
need for nuirition and hydration, Kidney and heart funetion. Treating and maintaining these other
systems allow for the brain swelling observed in Jahi™s brain to decrease. [ Durand also asserts the
provision of these treatments 1% pointless as Children’s Hospital Oakland. and himsell, “don’t provide
treatment to dead people.” The Pelitioner wishes 1o have an independent doctor conduet a Tull
examination and evaluation of Jahi™s current condition and prognosis. She also wishes to have time to
find  second doctor and a different hospital or other medical facility in the area that believes the
comtinued administration of these medical mensures is appropriate. The Petitioner emphasizes thal
Children’s Hospital Oakland, thought these treatments, that they now wish o deny, were apprapriate

when they first administered them less than two weeks ago. Rather than being a prolessional modical

judgment, the decisions of Children’s Hospital Oukland and Dr. Erirand to discontinue treatment are

arhitrary in these circumstances,

Fiven it the Respondents had a lawlul reason For relusing the requested treatment, they have not
fulfilled their statutory duty to assist Ms. Winkfield in locating an allernate care facility. Cal. Prob.
Code § 4736 requires health care providers, such as . Durand,, and heath care institutions, such as
Children's Hospital Oakland, not only to inform putients and their families that they are refusing (o
provide requested treatment. but, also. w assist them in translerring the patient 1o a situation where the
patient will be appropriately cared for and to continue providing care while the transfer is being
arranged. Rather than helping Ms. Winfkick! and Jahi, us they e obliged o do by statute, the
Respondents huve attempled 1o bully, threaten, and trick petitioner into “pulling the plug™ on Jahi, D,
urand, in stating that Children’s Hospital Oakland and himself do not have Lo obiain Petitivner’s
consent o discontinue Jahi's ventilator, and, moreover, that they intend to do so “quickly™ have given

B
Memorandum of Points and Authorilics in support of Petition for Order Authorizing Medical
Treatment and Authorizing Pelitioner o Give Consent to Medical Treatment
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the Petitioner a grossly insulBicient time o find o place o transfer her davghler. The Respondents
have done nothing 1o suggest that as a possibility or assist Petitioner in seeking oul alternatives. She is
being given one alternative, turn off the ventilator. They have not fulfilled their obligation o help the
Petitioner obtain care elsewhere, They are, therelore, in violation of Cal, Proh, Code 4§ 4736 and this

petition must be granted 1o correet the siluation.

I, CALIFORNIA PRECEDENT FORBIDS RESPONDENTS® ACTIONS AND FAVORS
PETITIONER'S, :

A California reguices clear and convineing evidenee for the remuyal of life support,

The California Supreme Count has held that clear and convineing evidence of the patienl’s
desires or best interests is necessary before the removing lile support from an incompetent patient who
did not have the opportunity to appoint a medical decision-maker for hersel!. Wendland v. Wendland.
2R 13d 151, 154 (Cal. 2001). Such evidence is entirely lacking here. _

In Wendland, the court-appoinied conservator of a conscious bul mentally disabled patient
spupht to discontinue administration ol nuirition and hydration by means of a feeding tube, 1d, at 155,
The Court held that elear and convineing evidence that this was in accord with the patient’s desires or
best interests was necessary belfore taking tha step. I, at 166, 174, Regarding the patient’s desires,
the Court pointed oul that 2 courl-appointed decision-maker contrasts with someone selected by the
patient himself. A patient is likely to select sumeone who shares his values and knows his desires. On
the other hand. there 15 no reason W think thal someone appointed by a court will have the same
special knowledge. There was therefore a greater risk that a conservator would make a mistake
regarding what an incompetent patient wanted. 1d. at 168, Considering the fife-or-death nature of the
decision, a higher burden of proofl was prudend, [d. a1 169-73.

The same considerations applied to the determination of whether (reatment was in the patient's

best inlerests. “The deeision threatens the [patient’s] lundamental vights 1o privacy and life,” Id, at

| 174, These rights were firmly grounded in the state and federal constitutions and common law. See

id. at 134, 158-59, 162-63, 165 (citing, inter alio, Cruzan v. Dir, Mo, Depariment of ealth, 447 115,

261 {19907, Therefore. the high. elear und convincing, evidence standard of whether discontinuance

9
T Memorandum of Points and Authorities in support of Petition for Order Authorizing Medical
Treatment and Authorizing Petitioner to Give Consent to Medical Treatment
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T

of treatment was within a patient’s best interests was necessury in order to keep those appointed by the

court rom arbitrarily causing patients” deaths. 1d,

conservatorship, the principles are still apphicable here. The patient in Wendland had suflered
complications from his feeding twbe. L at 155, He was conscious and n pain. Id. a1 156, These
fauts suggest a paticnt might want. or a conservator might feel it was in his best interest, lo discontinue
treatment. Jahi is notin pain, and has not had any problems with the disputed treatment, Mareover,
though the baw regarding the powers and obligations of courl-appointed conscrvators is more
developed than the law applicable here, the conservalor in Wendland. like the petitioner here, was a
close relation ol the patient. 1d. at 155, Yot the Court still required clear and convincing evidence
belore trentmient could be discominued, This court sheuld do the same.

B. The commaon law favors placing medical decision-making in the hands of patients’
families.

Though Califurnia is less clear than other states regarding who should make medical decisions

on behall of incompetent patients, see, e, Protection and Adv. Sys, Ing., v. Preshy. Healtheare Serv..

128 N.M. 73, 76 (1999), Jeanine Lewis, Health and Wellare: Chapter 658: Calilornia’s Health Care
cases supgest that such authority should rest with paticnts’ families when they are unable to exercise it
themselves.

In ane, dealing with patients’ rights to refuse life-sustaining treatment, the Second Appellate
District quoted the American Medical Association with approval: *The social commitment of the
physician is to sustain life and relieve suffering. Where the performance ol one duty conflicts with the
ather, the choice of the patient, or his family or legal representative i the patient is incompetent 1o acl
{quoting & document entitled “Withholding or Withdrawing Life Prolonging Medical Treatment™ by
the Council on Lthical and Judicial AfTairs of the American Medical Association). California courts
therefore have autharity from within the medical profession for placing decisions regarding continuing

lite-sustaining medical treatment in the hands of incompetent paticnts” families, not their doclors.

|0

Memorandum of Points and Authorities in support of Petition for Order Authorizing Medical
Treatment and Authorizing Petitioner to Give Consent 1o Medical Treatment
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Respondents are acting contrary to the advice of their own profession by acting contrary to the wishes
of Jalht's Tamily.

The seeond case was 2 homicide prosceution against two physicians who removed Hife supporl
fremm o terminally 11 patient an his Tomily"s request. The appellate court 1ssued a peremptory wril
forbidding prosccution. Barber v, Super. Cr. 195 Cal, Rptr, 484, 486 (Cal. C App. 1983). The court
held in part that under the circumstances, the doctors were free to abide by the decision of the patient’s
wile and children rather than making the necessary decision themselves or requesting guidanee from «
court, Jd, at 492, The court reasoned first that medicnl decisions were usually up Lo patients, with
information and recommendations provided by healtheare prolessionals, When, however, a patient
cannot muke the decision hishersell, the decision ought 1 be made aceording o her desives ond best
interests. kd. The court examined the evidence and concluded thal the patient’s Tamily was mosl
likely o know her/his desires and best able to preserve her/his interests, Barber had discussed end-of-
lile decision-making with his family in the past, and they cared fur him at the hospital. Ld. at 493,

Though the case did not present a clear conflict between a lamily's decision and a doctor’s
recommendation, it clearly suggests doclors are 1o defer o the decisions of patients families: i
seems clear,.. that il the family had insisted on continued treatment, petitioners would have acceded to
that request.” 1d, at 493, Respondents should follow the example ol those defendants and follow the
Petitioner's instructions. or help her lind healtheare providers who will,

C.
LLA

own,

Numerous California cases express a clear policy of preserving life when a patient’s wishes are
unknown. Freguemly the courls have seen this principle as so obvious. lhey have accepled itasa
premise W their reasoning, without discussion.

The principle has been expressed by the Supreme Court twice. In affirming the lower court’s
allocation ol the burden of proal. the Court guoled its thetoric: “When a situation arises where it is
proposed to terminate the life of a conscious but severely copnitively nmnpaired person, i scems morns
rational. . to ask “why?" of the party proposing the act rather than “why not?” of the party challenging

iL” Wendland v, Wendland. 28 P.3d 151, 136 (Cal. 2000 (ellipses orginial). The Cour also noled,

I

Vreatment and Authorizing Pelitioner o Give Consent to Medical Treatment

Menum |1|':IL:1'| il |-1ni|-1-l:\'- un-d ."".111]]I.Jr.l|.-l.l.‘.h. in support of Petition for Order m:ih::ri:ing Medical
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“A fpatient's] right 1o e (Cal. Const, art, 1§ 1) coineides here with the state’s interest in
protecting e, Ld. at 165 n 1.

This is aflinmed even in those cases Onding a right 1o reluse lie-sustaining treatment. In Thor
v. Superior Court, 855 P.2d 375,378 (Cal. 1993), the Courl acknowledged “Hinesses and injuries that
onge brought the clergy (o the bedside of the alflicted now may bring a team ol highly skilled medical
personnel fully equipped with sophisticated, lite-preserving machinery.” Nevertheless,

The state™s paramount coneern is the preservation ol life, which embraces bwa separale

Bt related aspects: an inlerest m preserying the life of the particular patient and an

interest in preserving the sanctity ol all Tile s antitheucal to our sehene el ordered

ity sl e our pespect for the agtonomy of the individual Tor the State to make

decisions regarding e individual™s quality of life,

i, at 383,

In these cases, the Supreme Court was building upon o foundation laid by the intermediae
appellate courts. One case held that competent adults have the privacy rights to refuse life-sustaining
medical treatment. Nevertheless, “Balunced against these rights are the interests of the state in the

preservation of life, the prevention of suicide, and maintaining the ethical integrity of the medical

profession. The most significant of these inlerests is the preservation ol life.” Barling v, Super. CL.
63 Cal. App. 3d 186, 195 (1984). Another case provides insight into the contents of the ethical
integrity of the medical profession,

“Uestlth care prolessiovnals serve patients best by niaintaining o presumption in favor of
sustaining B, while recognizing that competent paticnts are ertitled o choose o
foreao any treatments. melwding those that sustain Dife.™ (Deeidling to Forego Lifi-
Stestnigaiene Trvarmend, wl ppe 305 (EDS GO TIOR3 (Report ol e President s
Conmmission Bur the Stady of Fihical Problems i Medicing and Biomedical and
Belwvioral Research) ). Signilicant also is the statement adopted on March 13, 198G,
b the Comeil on Enhical and Judicial AlTaies of the American Muedical Association. 1l
iw entitled “Withhalding or Withdrnwing Lile [-‘mlungf}[ng Medical Treatment.” In
pertinent parl. 1 declires: e social commitment o the physician 15 o sustuin life
gl relpeve sollerine 7

Bouvia v, Super, CL, 225 Cal. Rptr, 297, 303 {App. e 198G,

These cases suppest hat even if Petitioner were not the appropriale person to make decisions

regarding Jahi's care, even if the Prohate Code did not require Respondents to assist Petitioner in
wanslerring lahi’s care, even il there wis some evidenes cossation ol care were what Jahi wants or in

her best interest, this court would still be acting contrary to California kaw should i pesmit Dr. [Purand

| ¥

Memorndum of Points and Authoritics i support of Petition for Order Authorizing Medical
Treatment und Authorizing Petitioner to Give Consent 1o Medical "reatment
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o terminate the ireatment which he initiated and which is keeping Jahi alive

TERMINATE LIFE SUPPORT WOUL THEREFORE POSSIBLY ENURE TO THEIR

Petitioner brought her healthy, beautiful daughter (o Children’s Hospital Oakland for a routine
operation. Her danghter died from what she is concerned may be medical negligence, She has not
underlaken in analysis ol the professional ertors that led to her daughters condition because she is f
focused on keeping hor daughter alive. Moreover, she has been denied her daughter’s medical records
and the administration. while willing 1o talk with her, ad-infinitum, ahout removing her daughter from
lile support, will provide her no information to explain why her daughler was allovwed to bleed
profusely until she had a heart attack. Likewise. she has been denied an independent medical
evaluation. Se.if Children’s Hospital Oakland is neglipent. and therefore liable to Petitioner for the
injurics suffered by and to her and her daughter, Children’s Hospital Oakland can drastically reduce
their lability by terminating Jahis lile. 17 they do so, the draconian MICRA law, which remains
unchanged since 1976, caps the value of Juhi's existence at $250,000.00. That is the maximum
recuverable for the non-econemic damages for pain and sulTering or the emotional damages suflered
by the loss of a loved one. IfJahi is kept alive in a medical environment, and Children's Hospital
Oukland is found to have committed malpractice, Respondents would be responsible to provide her
medical care for the remainder of her life, 11 there 1s negligence, which is more than a remole
possibility, Children™s Hospitl Oakland has an incentive Lo terminate Jahi's lile support so as Lo
minimize any future fnancial exposure that they may fuce. Given this potential contlict of interest
they should surcly not be the decision makes as o whether Jalii stays on a ventilator or not.

CONCLUSION

Under California statutory and common law, the appropriate party to make medical decisions

for an incompetent patient, such as Jahi, is a family member, such as the Petitioner, The Probate Code
requites healtheare providers such as the Respondents 1o assist Familics in transferring the medical

11 —

Memorandum of Points and Authorities in suppert of Petition for Order Authorizing Medical
Treatment and Authorizing Petitioner to Give Consent 1o Medical Treatment
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1 || care of patients when there is a dispule regurding what freatment is appropriate. Precedent also
2 || requires elear and convincing evidence felore lite supporl can be removed from an incompelent
i [ pastient who has not appointed someone Lo make medical decisions on her behalll There is no
4 || evidence thot such an action is what Jahi wants or is in her best interest. Finally, Calilomia has a
5 § policy supporting the preservation of life, even the lives of the very ill. For these reasons. this court
6 | should issue an order Lo prescribe the health care of the patient pursuant to Cal. Prob, Code §§ 3201,
7 | 4766, 4770, determining “that Jahi lacks the capacity 1o make a health care decision concerning
8 || specified treatment for an existing or continuing condition, and Turther Tor an order authorizing a
9 | designated person o make a health care decision on behall ol the putient™ pursuant ta Cal. Prob. Code
10 4§ 3201, and determining that the patient’s desires are unknown or unclear and the wets and proposed

11 || acts of the petitieoner are in the patient’s best inerests.

13 Signed this ")Q day of December 2013,

1] Christopfier . Dolan
The Bolan Law Firm
17 Attorney for Petitioner

THE
DOLAN 14 .__

LAWFIRM || Memorandum ol Points and Authorities in support ol Petition lor Crder Authorizing Medicul
o i Treatment and Authorizing Petitioner 1o Give Consent to Medical Treatment
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Christopher B. Dolan (SBM 1653158
THE DOLAN LAW FIRM

The Dodan Buailding

[438 Market Sireel

San Framciseo, CA 94112

Tel: (415) 4212800

Fas: (4153 420-2830

Attorneys [or Peiiioner
INTHE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF OAKLAND
UNLIMITED CIVIL JURISDICTION

LATASHA WINKEFIELD, the Mother of
Jahi MeMath, o minor

¥,

CHILIDRENS HOSPITAL OARKLANLL, Dr,

Petitioner,

DAVID DURAND MDD, and DOLES |
through 10U, inclusive

Ruespondents,

I

| Latastie Winkfield. Petitioner in this matler, am an adult over the age of 18 years of age. The
fullowing are facts known personally o me by, | am competent to testify as to the truthludness
of these Fets iU ealled upon to do se. | hereby make this declaration as part of niy prayer thai

the judicial sysiem will prevent Childrens Hospital Oskland from disconneeting my daughter

Case Mo

DECLARATION OF LATASHA WINKFIELD
IN SUPPORT OF PETTIION FOR
TEMPORARY RESTRAINING
ORDERMRDER

AUTHORIZAING MEDICAL

TREATMENT

ANDY AUTHORIZING

PETTTIONER

TO GIVE CONSENT 0

MEDICAL TREATMENT AND ORDER TO
SHOW CALUSE WHY PERMANENT
INJUNCTION SHOULD NOT BE GRANTEL
ASTO THE SAME

| Prob. Code $§ 3200 ef xeq., §% 4600 of veg.]

Date: December 20, 2013
Thme: 9:00 am
Dept:

2120 Martin Luther King Jr. Way
Berkeley, Califormia 94704

I

Decluration of Latasha Winkfield in support of reguest Tor TRO and Permanent Injunction.
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4)

5)

o)

- T}

K)

{j}

[romm the ventiator which is keeping her alive,

My danghter is Jabi MeMath. She is in Childrens Hospial Oakland in the [CL.

My Daughter was admitted on 12/%2013 for a routine tonsilleciomy/adenoidectomy. We were
eld that ot was an in-and-oul procedure. | researched the hospitals in the area and chosc
Childrens becanse it was supposed 1o have a good reputation and specialized in children. My
daughter is 13, She s o beautiful girl,

On 124413 Jahi underwent an elective tonsillectomy and adenoidectomy. Dr Frederick Rosen
was Lhe operating surgeon and [, Thi Nguyen is Jahi's pediatrician.

Uhrginally the surpery was vneventful and Jabi awoke from sedation in the recovery room
speaking with me and asking for a popsicle.

Mot Lange thereafler, (o a reason not told wome, Jahi was taken o the [CU and [ was wold to
winit several minutes while they fixed her IV, After being told several times that it would just
be anether 10 minutes, approximately 25-45 minutes after Jahi was brought into the 1CL,
went back and found my daughter sitting up in bed bleeding from her mouth. It was cvident
that this had heen transpiring for some time. The nursing stalf said “it was normal™ and as |
stayed at her bedside the bleeding grew increasingly worse.

The nurses gave Jahi a eupfsmall container o bleed into from her mowth. ©asked Tor
dssistance and was told that this was normal. | was given paper towels 1o clean the blood off
myselland Juhi. The bleeding intensified to where large amounts of blood were being
expelled from Jahi's mouth and then nose, Apain | asked for assistance, and for a doctor 1o
come see my daughter. The response was only o give us a bigger container for Jahi to bleed
inter and. laler, a suction ;k'». v lln suction the ine u..l'um[' '-'v:r]ume‘i_f I'Ilv::»ud{ It got to be oo
much for me so | wisit hﬁ v mother, a nurse, 1LhmM{1mﬂﬂﬂ1n ICLL

My mother than made multiple requests, and then a loud demand, for a doctor. Jahi shortly
thercafter suffered a heart attack and fell into a comatosce state,

She later was pronounced “brain dead™ yeo her heart stit] beats, her kidneys function, she reacts
10 touch, and she appears to be quietly sleeping. [ know my daughter, she is my blood and her

heust beat in me before it beat outside, 1 know her heart. She is not gone from her body. She is

pi

T Declaration of Latasha Winkbeld in support of reguest for TRO and Permanent Injunction.
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L)

Iy

12}

13)

14)

13)

10}

ilive,

Mo one from Respondent Hospital has explained to me why this massive bleeding happencd or
was allowed to continue W the point where it caused a heart attack and bruin damage,

Jahi is currently aided by a ventilator which provides her physieal body life-support,
Respondenmis have told me, quile coldly, il the venlilator 15 removed, Jahi will within o minute
or two dic as her heart will stop beating without a supply of oxygen.

Jahi's care 1s now managed by o team of doctors at Children's Hospital Qakland under the
supervision of the Chief of Pediatric Medicine, Viee President of Children's Hospital,
Respondent David Dorand M., Some of these doctors and nurses are very companionate and
care for my daughter- others, like the ones who have been pressuring me (such as respondent
Purand) for over a week, o sipn oflon g life wermination order, are cold hearted,

Dir. Durand has expressed that he speaks for Children®s Fospital Oakland as it relates to the
plan of care for Jahi. e is the most senior physician who met with me on 12/19/2013 when he
met with myself, Jahi's biological father, her steplather, her uncle and her grandmother. This
ook place ol around 5:45-6:15 p.m. in a doctor’s conference room on the third Aoor.

[ was told that Children's Hospital Oakland intended to remove Jahi from life support
Sguickly”™ Hmeaning not days weeks or months.” In that mecting | repeated my reguest w not
take any action until afler Christmas. This was immediately rejected as was the reguest that we
be given at least two court days notice of any intent 1o disconnect as we wanted 1o go to court
to file an injunction.

Om 121772013, 1 had demanded that Respondents provide Jahi with a feeding tube, o provide
essential hydration and nutrition as well as all ather life sustaining care including antibiotics
and other medicines W continue 1o supporl the functions of her organs and to prolong her life,
| also requested that Respondents continue to provide respiratory supporl in the Torm ol'a
ventilator which is currently attached to Jahi through a breathing tube.

On 12092003 D, Durand, wold me that he will not awthorize a feeding tube and that he wishes
Lo remove Jahi from lile support emphatically telling me, that there is nu il support being

provided because Jahi is “dead, dead. dead. dead.™ ile was condescending and almost angry as

3

T Declaration of Latasha Winkfield in support of request for TR and Permanent Injunction.
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17

18]

19

20

21}

il were stupid. | am not stupid. | know my daughier and she is still here He indieated that
Children's Hospital Oakland needed to have this come (o a conclusion quickly. Tasked what
that meant and he said she is dead. 1t was clear that they want lo remove Jahi from the
ventilator and they intend 1o do it soon. £y 11 s e
[ am opposed to this action and told Dr. Durand and De, Watgen, who was alse present and
pressuring me o tcome o a consensus (their desire to pull the plug), that they did not have my
consent to remowve Jahi from the ventilator. Dr. Durand intimaled that he did not need my
consent 25 she was dead and this was not providing treatment. | questioned him and he said
thitt she is nol peting treabment, she is dead and just hooked up to a machine. They also
refused W provide a feeding tube saying that they don’t feed or treat dead people,

They made it clear that they are doing nothing that might help my daughter and that they were
going to act quickly o tuen off the ventilator,

They denied my request o have an independent doctor come in and do an exam of Jahi, her
studies and records. Later Dr. Williams said that might be possible il the dector met with
Children's Hospital's approval.

| asked for my daughter’s medical records on the 16” and 17", My lawyer asked for them in
writing an the 18" and | asked them again during the meeting on the 19", They said that |
could not have them because they don’t release records ol patients that they are still weating,
Omari, Jahi's unele, said - well you said she is dead so | guess you aren’t lreating her as a
patient any more.

1 tald Dr. Durand that | didn't Jike the way that he was talking down Lo us and raising his voice
with his arms crossed over his chest in an angry fashion, My mother had o leave s she was
so insulted and degraded hy his conduet, Again, [ asked for Jahi's records so we could have a
doetor outside of Children’s, who was not friends with, or connected with any Children’s
physicians look at them. e said he would not do that- then said maybe he would give us a
small portion- we asked for all the records up 1o 11:539 pom. TZ182003, His reply was “mayhe
yes, maybe no”

| know my daughter better than anyone. She and [ talked ahout her surgery and she was scarced

rl
ia

Declaration of Latasha Winkfield in supﬁnﬁ of request for TRO and Permanent Injunction.
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1; that she wouldn't wake up. [ know she would want 1o wake up, Lo nol give up, 1o have me care
2 l for her and 1o keep her alive even if she does not come back as she was, Thal is my beliel and
3 it is my choice.

400231 1 bhelieve in God and that le can heal all. God created Jahi- he can save her. She needs tlime,

3 we need time, why cant they give us this time? They did this lo her, they owe her some time to
6 heal from what they did. What is their hurey to kil my daughter? 1told D, Durand that 1

7 brought her in her heathy, you killed ber when she had her heart atlack and you had to revive

8 her, so you brought her buck to lile and now you want to kill her again. No | won't allow it,

G|l 24y Based on that conversalion 1 am convineed that he will do as he said and “act quickly” to

] disconneet the life support systems such as the respirator maonitor, avlomatic medication
I dispensing doviee, the 1V, catheter ete. He looked at me and told me that he didn’t need my
12 permission because she was a dead body hooked up 1o 2 machine.

131 25) 1 want my daughter 1o have every chanee to get better and recover. Dozens of people have

14 called, written and e-mailed my family, many mothers. Some say that they resisted this kind of
i5 pressure and their “brain dead” children came out of it - some weeks later- some manths later.
1§ [ had others tell me that the same thing happening to them here at Children's too, They

17 encourage me not o give in. One didn’t and her child, although not hack o who she was

18 helore., come out of it and could recopnize her mom, eat, feel love, cle

19 26)  Removing my daughter from life support and ending her heart beat is against my religion.

20 Clarist is in our blood. 1 oppose this with every ounce of my being. Don't let them kill my

21 child, please, please. 15 you, Judge, have a child think of them. My children are pood children,
22 Help me please.

23

24 || Signed under penally of perjury in Berkeley California this 20 day of December 2013,

25 {
26 : :
o | i3 1. IR T L
7 Lt
g Lanasha Winkleld,
THE
[IOLAN

5

LAW FIRM _ B _ N
RS Declaration of Latesha Winkficld in support of request for TRO and Permanent Injunchion.

@

BARE FIRKE LSO,
T
1
TEL: jATE A2
FRE] ] 43T
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Christopher B. Dolan (SBN 165358)
THE DOLAN LAW FIRM

The Dolan Building

1438 Murkel Sireet

San Franciseo, CA 94102

Tel: (4157 421-2800

Fax: (4153 421-2830

Alttorneys Tor Petitioner

LATASHA WINKFIELD, the Mother of
Jahi MeMath, a minar

Petitioner,
L

CTHLDREN"S TOSPITAL OAKLAND, Dr.
Davvid Durand M.D, and DOES 1§ through .
L0, inclusive

Respondents,

v/

RECEVED
ALAMET) A fEHJ

DEC

ST

Gt Eb.'-'.' THE; Sy HOR SOt
By <L C E: .
'.!'_-::,

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF OAKLAND
UNLIMITED CIVIL JURISDICTION

Clase No.:

l_l’namsr:ﬂ TEMPORARY RESTRAINING
JRDER FOLLOWING PETITION FOR
EMERGENCY PROTECTIVE/RESTRAINING
ORDER

AUTHORIZING MEDICAL

TREATMENT

AND ALTHORIAING

PETITIONER

TOGIVE CONSENT T

MEDICAL TREATMENT,

[Prob. Code 8 3200 ef seq.. §§ 4600 ef seq. |
Date: December 20, 2013
Times 9:00 mmn

Drept:

2120 Martin Luther King Jr. Way
Berkeley. Calitornia 94704

The verified petition of Latasha Linklield for a temporary restraining order prohibiting Respondent

from withholding life support, ineluding but not limited to ventilation. mutrition, medicinal support

andd all ussocialed attendant care and order authorizing medical treatment and authorizing petitioner to

grve consent to medical treatment. along with & request for an order to show cause why permanant

1 mﬁéy?u'{i'j"'i':HﬁJ.rm-_v Restraining Order/Order Authorizing Medical Treatment and Authorizing

Petilioner w Give Consent 1o Medical Treatmen)
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injunction shoul dnot be issued, came upon ex-parte applicotion before this court en December 20,

2013, Christopher 3. Dolan appearcd as attorney for petitioner.

On considering the petition and the evidence offered in support of the petition, the court finds
that:

I. There exists a basis in law and in fact for the issuance of a temporary restraining order and
order {or provision of medical assistance as requested;

I

IZanibure b grant the Petition will potentially result in ireparable harm to the patient Jahi
Muldath and this order is necessary unlil such time as the petitioner can obtain her daughter’s
nalical reeords and oblain an independent medical examination and the court can hold Turther
evidentiny Jnaring: )

Yo AN facts and allegations as set forth in the petition are true and correct;

4, The continuing medical condition of the paticst requires the requested course of medical
treatment. 11 withheld, the condition is life-ecnding; and

The patient is unable to give an informed consent tw the recommended treatment beeause of
her medieal condition,

N

THEREFORE, I'T IS ORDERED THAT:

The temporary restraining order 1s hereby pranted until such time as the Order to Show Cause
te Permanent Restraining Order/Injunction precluding the Respondent from removing Petitioner
{rom the ventilator and Order Authorizing Medical Treatment and Authorizing
Petitioner 1o Give Consent 1o Medical Treatment can be heard at the tme ond date setr forth in
said Order,

This Temporary Restraining Crder/Order Authorizing Medieal Treatment and Authorizing
Petitioner to Give Consent to Medical Treatment orders the following ;

[} Respondent CHO, its agents, employees, servanis and independent contractors including
Respondent Dr. Durand, s ordered o provide Juhi MeMath with medical treatment and support
which is essential w preserve and protect her life, body, organs and sysiems sgainst death and

expiration. Respondents are preciuded from discontinuing said medical treatment andior support

4

| Froposed | Temporary Restraining Order/Ovder Authorizing Medical Treatment and Awharizing
Petitioner 1o Give Consent to Medical Treatmen
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withoul the express permission of Petitioner Latasha Winkficll, Specifically until such time as a
hearing can be had on the Order to Show Cause this Temporary Restraining Order will provide for
continued administration ol nutrition and hydration by means of a feeding tube, conlinued use of a
ventilator o mintain the functioning ol the patient’s lungs, and all other medicines and
weatments, services of health care providers, and other aetions necessary o preserve and improve
the tissues, organs, systems, bones and all other components of Tahi MeMath's body

2} Latasha Winkficld is authorized to give consent to the requested treatment on behalf of Jahi
MecMath;

33 Petitioner 15 (o be entitled, within the next two weeks 1o have an independent physician
who 1 board certified in Neurology, Neurosurgery and/or rehabilitative medicine, enter
Respondent’s Tacility o conduet an independent medical examination

4y Respondents are, within the next twe weeks, ordered to produce Petitioner's medical
records from the date of her pre-operative visits through the date of the signature on this order,
including but not limited to any and all scans, images, x rays, medical records, nursing notes,
aperative noles, pre operative noles, post operative notes, anesthesia reconds, physicians notes,
resident’s notes, physician’s orders, medication orders, medication administration. nursing notes,
nursing report and shill change notes, documents showing physicians were paged, contacted, e-
mailed or olherwise contacted by other physicians, nurses, or stall (other than those protected by
the peer review privilege),

5) Respondent Children®s Hospital Oakland, their agents, employees and the atending health
care tean, as well as Dr, Durand, M.D., are ordered o assist Petitioner Latasha Linktield in
finding a health care facitity who will administer treatment in accordance with this order and until
such time as such a facility is tocated or the date set for hearing on the permanent restraining

order/injunction as contemplated by Parugraph B{y) below,
Dated

Judge of the Superior Court

1

Petitioner o Give Consent to Medical Treatment
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i hristopher BB Dok (SHN 163334
THE DML AN LAW FIRN

The Dol Building

T<b38 Wharkel Strevt

san Francisco, O 94102

Tel: (4153 421-2800

Pos: {413y 421-2830

Attorneys lor Petilioner

[ATASHA WINEFIELD. the Mother of |
Jiahi MeMath, & minor l

Petitioner,

W,

David Durand M1, and DOLES 1 through
100, inclusive

Respondents.

CHILDREN®S HOSPITAL OAKLAND. Dr,|

RECEIVED
ALAMEDA COUNTS
UEE 5 0 2mis

CLELYE GF T o
E@-i} HHE SURLRION Couly

Rk

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF OAKLAND
UNLIMITED CIVIL JURISIMCTION

Clasc Mo

u‘rup(mud ORDER TO SHOW CAUSE WITY
LS TRAINING ORDERANIUNCTION AND
ORDER

AUTHORIAING MEDICAL

TREATMENT

AND ATITHORIZING

PLETTFIONER

TOGIVE CONSENT TO

MEDICAL TREATMUENT SHOULD NOT B
ISSLIED:

[Prob. Code §8 3200 ef yeq.. 5§ 4600 ef seq.)
[ate: December 20, 2013
Time: 9:00 am

Drept:

2120 Martin Luther Kiog Jr. Way
Berkeley, California 94704

The verilied Petition of Latsha Linkfield for o Restraining Order prohibiting Respondent from
withholding life support. including but not limited to ventilation, nutrition, medicinal support and all
associated attendant care and order auhorizing medical freatment and awthorizing petitioner o pive
consent o medical treanment, along with o request for an order (o show cause why permunent

injunction should not be issued, has been led with the courl.

[ Proposed | Order To Show Cause
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2 || residents of Alameda and Children™s Hospital Oakland is an entity with its principal place of husiness
3 | in Alameda County. Cal. Prob, Code §§ 3202, 4763,
!
4 q Peritioner has standing and s authorized o bring this action as the mother of Jahi MeMath.
< Cal, Prob, Code §§ 3203, 4765, The relef sought in this petition is within the jurisdiction of this
61 Court. Cal, Prob. Code §§ 3202, 3208, 4760,
7
1} Julin MeMath went to Childeen’s Hospital Oukland on December 9, 2003 for a routine |
8 . _ ,
tonsillectomy and adnoidectomy December 9. 20013, Attached to this petition as ixhibit A is a l
o
declaration {rom the petitioner, explaining the chosen course of ireatment: the threat to the patient’s
Il
health if authorization for treatment is delayed; and the probable oulcome of the chosen treatment,
I
12 2) Informed consent is unobtainable becuuse Jahi McMath 15 a minor and she is currently in a
[ || comatose state.
14 nH Pursuant 1o Cal. Prob. Code §8 3201, 4766 and 4770 Pelittoner sought and received an
15 | emergency ex parte Temporary Restraining Order against removing Jahi MeMath from life support
16 || and Order to Preseribe the Tealth Cure Authorizing Medical treatment and Authonzing Petitioner Lo
17 % CGive Consent 1o Medical Treatment of the patient Jahi MeMath (hereinalier patient.™)
181 4 Petitioner also sought a permanent restraining order/injunction and order requesting that the
L9 4 Court, in addition tw issuing a Temporary Restraining Order and an Order to Prescribe the Health Care

O
Sak FRAMCISC O
A
o
TEL: 1R 43v-28E0
RN ANE} a0

Venue is appropriate in this court because both Jahi McMath and Latasha Linkficld and are a

Autherizing Medical treatment and Authorizing Petitioner 1o Give Consent to Medical Treatment of
the patient Jahi MeMath issue an Order to Show Cause to Respondent Children’s Hospital Oakland,
its agents, employees, servants and independent contractors. including but not limited to Dr. Durand,

why Permanent Injunction and Order should not be issued for the same,

5) Petitioner contends that this extaordinary, immediate, relicl, in the form of a permanent

injunction precluding discontinuation of life support/ventilation and respiratory support and an order
Preseribing Llealth Care is warranted 1o preserve the status quo, and the life of Jahi McMath, eurrently ‘

on & ventilator at Respondent's Health Care facility, Children's Hospital Oukland, |I

5

fﬁ'ﬂpu:ﬁﬂql] Order To Show Cause
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fr) Petitioner contends that failure o issuc a peymancat injunction/restraining order, Order 1o

Preseribe Health Care of the paticnt Jahi MeMath, will result in Children’s Hospital Cakland

remioving Jahi McMalh from life supportfventilator support and will, thercby, result in her immediate
expration.
T Petitioner’s has filed her petition is filed pursuant o Cal. Prob, Code § 3201 for an order

determining “that a patient lacks the capacity 1o make a health care decision concerning specified

treatment [ur an existing or continuing condition, and further for an order authorizing & designated

person to male o health care decision on behalf of the patient,”

) Petitioner’s has Gled he petition pursuant to Cal, Prob. Code §8 4766, 4770 for on order

determining that the mother Latasha Winkfield knows and can express the patient’s desires and the

acts and proposed acts of the petitioner are in the patient’s best interest,

9) Petitioner, Latasha Winklicld | is the mother of Jahi MeMath (hercinafier “paticnt’™), aged 13

yieurs old,

[18)] Latasha is a resident of Alameda County and the minor s curcently al Children’s [Hospital

Oakland, 747 32* Street, Oakland Ca. M609, in Alameda County,

Py Petitioner’s address is 2742 75™ Ave, Oakland, California 94605,

12y Patient's address is Children’s Hospital Oakland, 747 52" Street, Oakland Ca. 94609, in
Alameda Cowunty

13} The patient is a minor child who lives with her mother in Alameda County. No guardian has
been appointed for the minor.

14} Patient is currently receiving medical treatment in the 10U of Children's Hospital Oukland
Ta47 52 Sireet, Oaklond Cu, 94609, in Alameda County.

157 Respondent Children's Hospital Oakland is a health care institution as delined in Cal. Prob.
Code § 4619 located at 747 52 Street, Oakland Ca. 94609, in Alameda County.

16 Plaintill contends that Respondent David Durand M.D. 1s the Viee President and Chief of
Pediatric Medicine at Children’s Hospital Cakland, be supervises the care and reatmen

3
_‘__| ]'5}:'1_[-1;::“::1 | Order To Show Cause
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17

provided 1o Jahi MeMath and hos indicated to Petitioner that he andfor Children’s Hospital
Crakland intend to terminate the ventilation support currently being administered to Jahi
MeMath;

Plaintif] contends that Respondent Children’s Hospital Oakland has informed Petitioner that
removal ol Jalki Mebdatly from the ventilator will resull in Jahi's heart siopping and her hody's

expiration,

Petitioner conlends hat she has informed Children's Hospial Oakland and Dr. Durand that she j

prohibits such action,

Petiticner contends that Respondent has stated that ivhe sees no need (o provide medical

treatment to Jahi McMath as she is dead already;

Petitioner has o roal and substantiated concern that Children’s Hospital Oakland andfor D

Dyurand will discontinue the use of the respirator andfor will otherwise not provide nutritional

support andfor other medical and personal care o Juhi MceMath thereby hastening the failure of

her other organs and systems leading to her heart and other orpans tailing therchy causing

Jahi’s demise.

THEREFORE, I'T IS ORDERED THAT:

Respondent is Ordered 1o Show Cause why a permancnt restraining order/injunction
prechuding the respondent from removing pelitioner from the ventilator and order authorizing
medical treatment and authorizing petitioner to give consent to medical treatment should not be
granted 1w Petitioner.

Specifically the Respondents are ordered o show cause why there should not be an restraining
order and injunction issued preciuding them from removing Jahi McMath from a ventilator and
associated equipment. supparl and supplies (such as oxygen - tubes- suction i) and an order
requiring that they provide Jahi MeMath with medical treatment and support which is casential o
heal, preserve and protect her life, body, organs and systems against death and expiration

including, but not limited (o, respiratory support by ventilalor, oxygen, ele,

4 S - SR

[ Proposed | Chder To Show Couse
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] Respondents are also ordered 1o show cause why they should not be ordered to conlinue
2 administration of nutrition and hydration by means of o feeding tube, and all other medicines and
3 treatments, services of health eare providers, and other actions necessary 1o preserve snd improve
) PI the tissues, oreans, systems, hones and all other components of JTahi Mcbath's body.
] Respondents are also ordered (o show cause why Latasha Winkleld should not be authorized
6 by the court to give consenl 1o the reguested treatment on behall of Jahi Mcbath;
!

Respondents are also ordered 1o show cause why Lhey should not be ordered 10 assist
f Petitioner Latasha Linkfield in finding a health carc facility and provider which will administer
}

treatment m accordance with the wishes of Petitioner.

i The Court Sets the following briefing schedule;
12§ 13 Plaintilt shall immediately serve Respondent Children’s Hospital Oukland and Dr, Durand
13 i with the Petition, Memorandum of Points and Authorities, Supporting Declarations,
14 | Temporary Restraining Order and this Order to Show Cause by service on Children’s Hospital
15 Oakland’s General Counsel Ms, laequelyn Garman, at Children's Hospital Quklund and shall
1iy file a proof of service as lo the same by the close of the court day on December 23 2013,
17 23 On or before Tanuary 15, 2014, Petitioner, after having an opportunily o conduct her
I8 independent medical examination and receipl and review of Jahis medical records shall
L supplement her evidence and Memorandum of Points and Authorities witl facts and argument
20 | supporting her request Tor an injunetion and order;
2y 3) Defendant shall file and serve any opposition o this Order to Show Cause on or before January
2 30,2014,
A
;i 41 Petitioner shall, on or belore February 6, 2014 file and serve o reply ifany.
25
2o
7
23 I ]
THE Vi |
DOLAN 5 |
i | Tl O TS e |

e

i

TEL: () 430-2080 |
LT TP T
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5} The Court sets the matter for hearing on Lal
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Dated

Judge of the Superior Court

i department

located
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v/

Christopher B. Dolan (SBN 165358 SECERN o
THE DOLAN LAW FIRM ] A [TF (” £ “ EL
Fhe Dolan Building EAMEDA o
1438 Market Street i g

San Francisco, CA 94102 UEL iy
Pl {4!52 421-2800 i

Fax: {415) -

4212830 By, 'ﬁc THE: SU ‘=.E-','..iil§_,'llr SOURT
Altorneys Tor Petitioner
IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF QAKLAND
UNLIMITED CIVIL JURISDICTION

LATASHA WINKFIELD, the Mother of | Case No

Jahi McMath, o minor ! "
| {E"n‘.l l_]ﬁf:tij TEMPORARY RESTRAINING
JRDER FOLLOWING PETTITON FOR

EFEH ngs
Pelitioner, EMERGENCY PROTECTIVE/RESTRAINING
ORDER
¥ ALTHORIZING MEDICAL
TREATMENT
CHILDREN'S HOSPITAL OAKLAND, Dy, | AND AUTHORIZING
David Durand M.D. and DOES | throwgh | PETITIONER
1) irelus FOYGIVE COMSENT TO
o IRCILEIVE A . e A Ly e
MEDICAL TREATMENT:
Respondents. [Prob. Code §§ 3200 ef veq.. §§ 4600 of req.|

Date: Degember 20, 2003
Time: 900 am
Depl:

2120 Martin Luther King Jr. Way
Herkeley, California 94704

The verified petition of Latasha Lioklield For o temporary resteaining order peolibiting Respondent
from withholding life support, including but not limited 1o ventilation. nutrition, medicinal suppor
and all associated atlendant ecare and order authorizing medical treatment and authorizing petitioner w0

pive consent to medical treatment, along with a request for an order 1o show cause why permanant

1
[ Proposed| Temporary Restraining Order/Order Authorizing Medical Treatment and Authorizing
Petitioner b Give Consenl to Medical Treatiment
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| /((ZD
L injunetion shoul doot be issued, came upon ex-parte application before this coun on December 20,
20 2003, Christopher B. Dolan appeared as attorney for petitioner.
3
4 On considering the petition and the evidence ofTered in suppon of the petition, the court finds
530 that:
] . There exists o basis in bw and in el Tor the issuance of a tlemporary restraining order-ssd
; wederfosprosdsienolmedical Lissistanee s nguestoe.
8 2. Puilure w grant the Petition will potentially result in irreparable harm to the patient Jahi
MeMath and this order is necessary until such time as the petitioner can obtain her daughter’s
9 medical records and obtain an independent medical examination and the court can hold further
cvidentinry hearing;
]
1l 3 adidbers sl allepspidememsseHort-in-Heepetilisn-saeaie aid-oorroe;
12 o .
d. Thecontinuing m%ﬂmm.liI.'um_—m'—l_hx:-_;}uf'r:m_-mqrrrm*rlhc*rcqucmﬂmﬂiﬂﬂ"ﬁmﬁrm
13 14'|.';1I_|‘1J1{E|£Iﬁnhh thocomditren-isdiw-cading ol
1 4 . R B
5o Theopatient is wonable o give oo nlssd-consemm i The recommended treatment beciuse ol
15 h enteondion—-——
16
. THEREFORE, I'T IS ORDERED THAT:
!
" The temporary restraining order is hereby granted until such time as the Order to Show Cause
" re Permanent Restraining Order/Injunction precluding the Respondent {rom removing Petitioner
from the ventilator and Owder Auhodcing-Medieal-Treatmert-nd-Athaang
20
Petitioner s Lo T FIedical Traimen oot heardatthe-timenmd thmeser—terth in
2] - -
Serte-Crher— ﬂmﬂfniw? ]’ —7 §HPMLG ;Lrﬂ fﬁ?ﬂbfﬁj’
22 i -
2 This Temporary Restraining J]'duiﬂ"{lnh:l Authorizing Medical Treeatment and Authorizing
- Petitioner to Give Consent to Medical Treatment orders the following ;
24
1} Respondent CHO, 1ts agents, cln“.ad:h'uuﬁ. servints and independent contractors including
EA (o At
Respondent Dr, urgnd, is ordered o provide Jahi Medath with meddsal treatment and support
26 Y Vet iy Bing e, - e I -
Vb s ssen b v aid-prsteel-her-hio-bodys ot and-sedemsapaisi-dentband
27 — A - e
cnpliatiom. Respondents are precluded from discontinuing said msaghcal treatment andfor suppor
24 i S e ————
THE o
COLAN - S = - P
LAW FIRM [Proposed] Temporary Restraining Order/Order Authorizing Medical Treatment and Authorizing
tekaisanad s aiares Petitionur to CGive Consent Lo Medieal Treatment
AN FaakCifoe,
A
TEL: ||Ti:lm.||m
LCEENTRLIERE o)
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withoul the express permission of Petitioner [ﬂldwlhl Wlnkln.li b|‘me+l||. ally_updil such lime as a
i —— - e,
[n..l ring cin b LL..H.L;ru—llw-'l-htk'r-lﬂ-‘:l‘mm e Thlw‘hn'rrw sy Restraiamg Order will provide for

L
L'nlﬂuﬂm.ﬂ%_ dsbpeiH O 1.?1 metrittornard-hydration by-meomsof W‘T{‘E{!H"g 1nheTTontines-tees | 8

Sy o covieda .
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Diouglas C. Straus (Bar No, 96301)
Brian W, Franklin (Bar No. 209784)
Moel M. Caughman (Bar Mo, 154309)
dstrausi@archermnorris.com

ARCHER NORRIS

A Professional Law Corporation ENDORSED

2033 North Main Street, Suite 800 FILED .
Walnut Creek, California 94596-3759 ALAMEDA COUNTY
Telephone:  925.930.6600

Facsimile:  925.930.6620 pEn 2 0 201
Attorneys for CLERK DF&E U !PI:Fll{‘lIl DUl‘- I
CHILDREN'S HOSPITAL & RESEARCH By, ww

CENTER AT OAKLAND

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ALAMEDA

___________ Case No. RP 3399%

Plaintifl, MEMORANDUM OF POINTS AND
AUTHORITIES IN OPPOSITION TO EX
v, PARTE APPLICATION FOR
TEMPORARY RESTRAINING ORDER

CHILDREN'S HOSPITAL &

RESEARCH CENTER AT OAKLAND, Date: December 20, 2013
Time: 1:30 P.M.
Respondent/Defendant. Dept: 31
1
INTRODUCTION

Children’s Hospital & Research Center at Oakland (Children’s) has no duty te continue
mechanical ventilation or any other medical intervention for its deceased minor patient Jahi

McMath (“Ms. McMath™), Ms. McMath is deceased as a result of an irreversible cessation of all

functions of her entire brain, including her brain stem. Health & Salety Code § 7180. Sadly, this

has been true for more than g week. This determination has been made by numerous
physicians—including physicians unaffiliated with Children’s—satisfying the requirements ol

Health & Safety Code § 7181,

COALA T 720531

MEMORANDUM OF POINTS AND AUTHORITTES
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support to Ms, McMath’s body as is required by Health & Safety Code § 1254 4. Accordingly,

| caanaomin st -1 2

Tragically, Ms. MehMath s dead and cannot be brought back te life. Children’s has given

Ms. McMath's family/next of kin ample notice of its decision to stop providing mechanical

Children's is under no legal obligation to provide medical or other intervention for a deceased

person. The TRO should be denied.
1
RELEVANT FACTS

s, McMath was admitted to Children’s Hospital on December 9, 2013, for a complicated
surgical procedure consisting of an adenotonsillectomy, uvulopalatopharyngoplasty, and
submucous reseclion of bilateral inferior turbinates. Following this surgical procedure, Ms,
McMath was admitted, as planned, to Children’s’s Pediatric Intensive Care Unit, where she
suffered serious complications resulting in a tragic outcome—her death.

On December 12, 2013, pursuant to California law, medical guidelines and Children’s
procedures, Ms, McMath was declared brain dead as a result of an irreversible cessation of all
functions of her entire brain, including her brain stem. Children's follows the standard
established by Task Force on Brain Death in Children: Guidelines for the Determination of Drain l
Death in Children, An Update of the 1987 Task Force Recommendations (2011} in making such
determinations. Two separate Children's physicians determined that Ms. McMath was brain
dead. Tn addition, at the request of the (amily, three additional independent physicians-- |
unaffiliated with Children's and either selected by or approved by Ms. McMath's family/next of
kin--examined Ms, McMath. Each confirmed the diagnosis of brain death. All tests and
examinations have consistently and definitively confirmed that Ms. MeMath is brain dead.
Accordingly, Children's has declared Ms. MeMath o be dead.

On December 12, 2013 Children’s advised Ms. MeMath's fumily/next of kin that she had

POINT AND ALTHORITIES
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|
heen determined to be brain dead. During the ensuing wesk, Children’s undertook extracrdinary I
1

mesasures to support Ms. MceMath's familvinext of kin including:

Members of Ms. MceMath's medical team have met repeatedly and at length with Ms,
McMath’s mother and other members of the family. They have explained Ms. McMath’s |
complete lack of brain activity and its significance, answered the family’s questions, and
supparted them as they have attempted tr.;'a come to grips with this tragic situation. |
The family has also received support from social workers on a daily basis,

Al the family's request, Children's has provided a way for thern to determine who they
want to visit during regular visiting hours by instituting a visitor "code" that is used to |
sereen potential visitors,

Children’s’s chaplain has provided support and prayers for family on a near daily basis
singe 12/11.

Child Life professionals have provided support to siblings.

In order to accommodate the need for the family to support one another, Children’s has

also relaxed some of its visitation policies. The family has had permission to have &

family members in the hospital overnight since 12/16. Children’s has relaxed the 8 PM
visitor hour to 10 PM for siblings. Children’s has relaxed its policy regarding the number '
of visitors allowed during regular visiting hours.

In order to provide a gathering place in the hospital, the hospital secured a room in the
hospital for the family to meet,

In order to provide privacy for family, the hospital secured space al the Family House for
the {amily Lo gather and have access o nourishment,

In order o provide a way for cummunity members to suppart the family, the hospital has
made it possible for donations, cards 1o be collected and passed to the family.

POINT ARD AUTLHIORITIES
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A full week after death, Children’s has determined that the time has come to stop ;
providing mechanical support to Ms, MeMath's body. Accordingly, an December 19, 2013
Children’s advised Ms, McMath's familyv/next of kin of their intent to discontinue all mechanical

ventilation and any other medical intervention soon.

I,
LEGAL ARGUMENT

Pursuant to California Health & Safety Code § 7180, an individual who has sustained
“irreversible cessation of all functions of the entire brain, including the brain stem,” is dead.
Health & Safety Code § 7181 requires independent confirmation of any determination of brain
death by a second physiciun. Children’s has fully complied with these requirements.

In this case, Ms, McMath has received neurological examinations by two separate

additional independent examinations by outside physicians not associated with Children’s. All
five practitioners have unanimously agreed that Ms, McMath is brain dead and that her condition
is irreversible. All such determinations have been made in accordance with California law,
medical guidelines and Children's policy and procedure. Children’s cannot be legally required to |
continue to provide any “medical™ intervention to someone who is deceased.

Any argument that Ms, McMath's mother has a right to participate in decision-making
here is based on a fundanmental misapprehension. The next of kin has a right to participate in i
decisions regarding fife-sistaining treatment, Children’s’s own procedures acknowledgement
this fundamental right. However, there is simply no life-sustaining treatment that can be
administered lo a deceased person. Becavse Ms. McMath is dead, practically and legally, there is
ne course of medical treatment to continue or discontinue; there is nothing to which the family’s

consent is applicable. To be blunt, Children’s is currently merely preserving Ms, McMath's body

COaL30011 7205131 d
o T BOINT AND AUTHORITIES |
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. has pow come to be brain dead.” Copy attached hereto.

| was not made in aceord with accepted medical standards.! To the contrary, on December 18,

from the natural post-mortem course of events. There Is no legal, ethical or moral requirement |
thal it continue to do so or that the family consent in the decision to stop doing so.

Dority v. Superior Courr (1983} 145 Cal, App. 3d 273 does not hold otherwise. In that
case, the Courl of Appeal affirmed the trial court’s decision to allow wilthdrawal of support 1o a
brain dead infant over the objections of the infant’s parents. Although the parents were found to
lack standing due to allepations of child ahuse, the Court of Appeal did explain that the courts can |

intervene in hospital brain deatl decisions to tenminate support only “upen a sufficient showing

that it is reasonably probable that a misteke has been muade in the diognosis of brain death or
where the diagnosis was not made in accord with aecepted medical standards.” 145 Cal. App.

3 at 280,

There is not a scintilla of evidenee suggesting that the diagnosis of death is a mistake or

2013, lawyer Christopher Dolan, writing on behall of Ms. McMath's mother, stated that Ms,

Mebdath “has been lefl brain dead™ and reguested u “complete explanation as to exactly how Jahi

There is no factual or legal dispute. Ms. McMath is dead. California Health & Safety i
Code § 1234.4 requires that a hospital provide a reasonable period of accommodation between the
time an individual is declared brain dead belore discontinuation of cardiopulmenary suppart for
the patient, Ms, McMath’s family was told that she had been determined to be brain dead on
Thursday December 12, 2013, At that time, Ms, McMath's Family requested that Children’s
allow them through that weekend for family members (o gather. Children's agreed and indecd has !

now accommadated Ms, MeMath's family for more than a week. Children’s has plainly provided I

' Inve Chrissopher is even further afield. 106 Cal. App. 4™ 533 (2003). As the Court of Appeal explained,
“Christopher is net brain dead” breavse he “has some lower and mid-brain-stem activity.” 106 Cal, App. 4" a1 543,
Obvivusly, procedures for withdvawing treslment to a living person wre radically different than procedures to be
followed in handling the body of & dead perso.

CiH 10172050341 3
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1 | the family/mext of kin with lar more time than the “reasonably brief period of accommodation

2 called for by Children’s Guidelines and California Health & Safety Code section 1254.4. The

TR should be denied.

V.
CONCLUSION

L While tragic, Ms. McMath was declared brain dead December 12, 2013, There is no
medical possibilily of reversal. There is no legal authority or ethical or moral imperative to

| compel Children®s 1o continue mechanical ventilation or provide any other “medical” intervention |
on an individual who is dead. The TRO should be denied. |

Dated: December 20, 2013 ARCHER NORRIS 1

14 I it
By Douglas C. Straus

15 Aftorneys for CHILDREN'S HOSPITAL &
RESEARCH CENTER AT OAKLAND

GO0 TS 5

POINT AND AUTHORITIES |
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THE DOLAN BUILDING CBD MATTHEW D. GRAMLY, ESQ.
(415) 421-2800 TrL

sanFrancico, ca iz THE DOLAN LAW FIRM (315) 421 2830FAx

SaM FRANCISCO, CA 94102

December 18, 2013

Via Repular Mall and Facsimile

Children's Hospital and Research Center Oakland
Health Information Manegement Depariment

747 52™ Street

Oakland, CA 54609

Fax: (510) 658-1913

RE: Juhi McMath

Dear Madam or Sir:

This finm represents Nailah Winkfield, mother of Jahi MeMath, a 13 year old girl who hes been
left brain dend following o tonsillectomy performed in your facility on December 9, 2013,
——

Ms, Winkfield has been attempting to retrieve o complete copy of any and all medical records
relating to all of her daughter's recent surgery and treatment at your hospital. She went to your
office on December 16, 2013, requested the records and was initinlly informed by o clerk thet she
could heve them, Apparently, however, as the cleck wos retrieving a copy of the records, a
supervisor in your office appeared and informed Ms. Winkfield that she could not have & copy of
her doughter's medical records at that time. [t is unknown why this change in position occurred.

As the legal representative of Mailah Winkfield, Jahi McMath's mother, our office now demands
immediate production of a complete copy of the medical records for Jahi McMath, We request
that the records be produced in their original and complete condition as they existed on the date
of the incident described above. If signed copies of the medical records have not been generated

yet, those copies can be generated and produced ui a later date.

Attached and included herein is an Authodzation for Release of Medieal Information signed by
Ms. Winkfield in her capacity of legal guardien for her minor child, Jahi McMath. The release
conforms to all requirements for such relesses as stated in Celifornia Civil Code section 56.11,

The release form that is attached and included hierein is o photocopy, The original signed form

hes already been provided to your hospital, to the office of the President to be provided to the

office of risk management,
The purpose of this request is to provide the family of Jahi McMath with any and all relevant
documentation related to her surgery, her treatment and any and all aftercare in order for the

family (o begin the process of obtaining an independent medical review. The family of Juhi
Mebduth wants to know what happened to their doughter and how it happened and, to date, does

www chdlaw conm

i

'
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nol feel that they have received an open, honest and complete explanation as to exactly how Jahi
has now come to be broin dead,

Thank you ip advance for your anticipated cooperation with this request.’ Please contact me if

¥ questions or concerns regarding the contents of this comrespondence.

= ew [/
Serior Attorney
Thé Dolan Law FFirn

Enefosure

2.

www.chdlaw.enen

i
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Douglas C. Straus {Bar No. 96301)
Brian W, Franklin {Bar No. 209784)
Noel M. Caughman (Bar No. 154309)
dstraus@archernotris.com

ARCHER NORRIS

& Professional Law Curporation

2033 North Main Street, Suite 800
Walnut Creek, California 94596-3739
Telephone: 025.930.6600
Facsimile:  925.930.6620

Attorneys for Respondent
CHILDREN'S HOSPITAL & RESEARCH
CENTER AT QAKLAND

Plaintiff,
V.

CHILDREN'S HOSPITAL & RESEARCIH
CENTER AT OQAKLAND,

Respondent.

CO4 L3001 T208 161

ENDORSED
FILED
ALAMEDA COUNTY
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Dueputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ALAMEDA

Case MNo.
PHYSICIAN DECLARATION
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T PHYSICIAN DECLARATION
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1, Robert Scott Heidersbach, M.D., hereby declare as follows:
i I am a duly licensed physician, board certified in the specialty of pediatric critical
care medicine. | am a member in good standing of the medical staff of Children's Hospital &

Research Center at Oakland (Children’s).
2. 1 was the attending physician for patient Jahi McMath (*Ms. McMath™) during the

week of December 9, 2013, On December 11, 2013, based on the fact that her brain stem reflexes ]
had disappeared, I requested that a brain death evaluation be performed by a member of the i
Children's Pediatric Neurology Department. The purpose of this examination was to determine
whether Ms, McMath had sustained an irreversible cessation of all functions of her entire brain,
including her brain stem.

3, Dr. Robin Shanahan performed the first such examination on December 11, 2013,
and the results of that examination revealed that Ms. McMath had sustained an irreversible
cessation of all functions of the entire brain, including her brain stem.

4, On December 12, 2013, I personally performed a second brain death evaluation on
Ms. McMath, which included performing a complete physical examination as well as a brain

death examination and apnea test, which determines whether there is any respiratory brain stem

function. This included determination of whether Ms. McMath responded to pain or other

noxious stimuli and an evaluation of multiple brain stem reflexes, This evaluation confirmed that |
|

Ms. McMath had sustained an irreversible cessation of all functions of the entire brain, including

her brain stem and had no respiratory brain stem function. In addition, a total of three
electrocncephalograms have been performed on Ms, McMath since December 11, 2013; the
reports for all of these EEGs confirm that Ms. McMath has no cerebral activity.

5. The results of the brain death evaluation [ performed confirm that Ms, McMath is
brain dead in accordance with al] accepted medical standards.

6. There is absolutely no medical possibility that Ms. McMath’s condition is
reversible or that she will someday recover from death, Thus, there is no medical justification to

provide any further medical treatment whatsoever to Ms. McMath.

DECLARATION . 5. HEIDERSBACIL M.D.
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A

I declare under the penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed this 20" day of December at Oakland, California.

LV

l/r(J] RSBAC 1, M.,

cq]-1.|3-uu1.li1:l1]51ﬁ- =1 3 R
T T DECLARATION R. 8. HEIDERSBACH, M.D.

00046
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Douglas C. Straus {Bar No, 96301)
Brian W. Franklin (Bar No. 209784}
Moel M, Caughman (Bar No. 154309)
dstraus{i@archemorris.com

ARCHER NORRIS

A Professional Law Corporation

2033 North Main Street, Suite 800
Walnut Creek, California 94396-3739
Telephone:  925.930.6600
Facsimile:  925,930.6620

Attorneys for Respondent

CHILDREN'S HOSPITAL & RESEARCH

CENTER AT OAKLAND
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ALAMEDA

Plaintiff,

V.

CHILDREN'S HOSPITAL & RESEARCH

CENTER AT CAKLAND,
Respondent,

041300017205 6.0
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PHYSICIAN DECLARATION
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PHYSICIAN DECLARATION
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[, Robin Shanahan, M.D., hereby declare as follows:

1. 1 am a duly licensed physician, board certified in the specialty of neurology with

| special competence in child neurology. | am a member in good standing of the medical staff of

Children’s Hospital & Research Center at Crakland (Children’s).

2. On December 11, 2013, a brain death evaluation (the “Test™) was ordered for
patient Jahi McMath (*Ms. McMath™). The purpose of this Test was to determine whether Ms.
MecMath had sustained an irreversible cessation of all functions of her entire brain, including her
brain stem,

3. The Test was performed on the morning of December 11, 2013, 1 personally
performed the Test, which included review of her electroencephalogram (EEG) and clinical
history, and performed a physical examination which included whether she responded to pain or
other noxious stimuli and an evaluation of multiple brain stem reflexes. The Test revealed that
Ms. McMath had sustained an irreversible cessation of all functions of the entire brain, including
her brain stem. In addition, the results of the EEG revealed no cerebral activity,

4, The results of the Test confirm that Ms. McMath is considered brain dead in
accordance with all accepted medical slandards.

5. I also examined Ms. McMath before 9 a.m. on December 12, 2013, and found no
changes in her condition,

& There is absolutely no medical possibility that Ms. McMath's condition is
reversible or that she will someday recover from death, Brain death is always followed by
somatic death, i.e., il is inevitable that the heart will stop beating. Thus, there is no medical

justification to provide any further medical treatment whatsoever to Ms. McMath.

I declare under the penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed this 20" day of December at Oakland, California.

i), V) I

ROBIN SHANAHAN, M.D.

CO413001/1720516-1 2

DECLARATION OF R. SHANAHAN, M.D.
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Douglas C. Straus (Bar No, 96301)
Brian W. Franklin (Bar No. 209754
Noel M, Caughman (Bar Na. 154309)
dstravs@archernorris.com

ARCHER NORRIS

A Professional Law Corporation

2033 North Main Strect, Suite 800
Walnul Creek, California 94596-3759
Telephone;  925.930.6600
Facsimile:  925.930.6620

Attorneys for Respondent
CHILDREN'S HOSPITAL & RESEARCH
CENTER AT OAKLAND
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ENDORSED
FILED
ALAMEDA COUNTY
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CLERK OF THSUPERIOR GOURT
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Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ALAMEDA

Plaintiff,
V.

CHILDREN'S HOSPITAL & RESEARCH
CENTER AT OAKLAND,

Respondent,

CO41300171 7205311

" DIVISION CHIEF DECLARATION

Case No.
DIVISION CHIEF DECLARATION
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L, Sharon Williams, M., herehy declare as follows:

1, I'am a duly heensed physician specializing in the field of pediatric eritical care
medicine. T am the Division Chief of the Critical Care Division at Children's Hospital &
Research Center at Oakland (Children's),

2. I have verified that Children’s has followed California law, medical guidelines and
Children's procedures in determining that Children’s patient Jahi McMath (“Ms. McMath™) is

deceased as a result of an irreversible cessation of all functions of her entire brain, including her

brainstem. [ have attached hereto as Exhibit A a true and correct copy of the relevant portions of |
pages 8-11 of the Children’s Hospital End-of-Life Care Guidelines related 1o Brain Death. |
3. Children’s follows the standard established by Task Force on Brain Death in
Children: Guidelines for the Determination of Brain Death in Children, An Update of the 1987
Task Force Recommendations, Pediatrics 2011; 128: e720-¢ 740, Ms, McMath has no
neurclogic function.
4, Two separate examinations, with apnea testing, have been pecformed by two

different attending physicians with the examinations separated by an observation period of more

than 12 hours (in fact, here more than 24 hours). The first physician, Dr. Robin Shanahan, a

hoard-certified pediatric neurologist, examined Ms. McMath on December 11 and again on
December 12, 2013 and determined that Ms. McMath had met the accepted neurologic
examination criteria for death. The second physician, Dr. Robert Heidersbach, a board-certified
pediatric eritical care physician, examined Ms, McMath on December 12, 2013 and determined
that Ms. McMath’s brain death was based on an unchanged and imeversible condition.
5. In addition, even though the Guidelines do not require any ancillary study, two

separate electroencephalograms (EEGs) were performed on December 11,2013, and December
12,2013, Each of them provided further confirmation that Ms. McMath is irreversibly brain [

dead.

. All requirements of the Guidelines with respect to the pronouncement of brain

death have been met,

7. All tests and examinations have consistently and definitively confirmed that Ms.

o © " DECLARATION OF §. WILLIAMS, M.D. o
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McMath is brain dead. Accordingly, Children’s declared Ms. McMath to be dead on December

12, 2013,

8 There is no medical justification to provide further intervention for a deceased
person. All cardiopulmonary support and any other medical intervention should immediately be

discontinued.

9. Children’s staff advised Ms. McMatly’s family/next of kin on December 12, 2013
that, unfortunately, she is dead. Thus, CHO has provided the family/next of kin with far more
time than the “reasonably brief period of accommaodation™ for the family to gather at Ms.
MeMath's bedside called for by CHO Guidelines and California Health & Safety Code section
1254.4. This is far in excess of the 2-3 days that Children's has considered to be reasonable
accommaodation in all brain death cases in the past 10 years.

1 declare under the penalty of perjury under the laws of the State of California that the

foregoing is true and correct, Executed this 20™ day of December at Oakland, California.

O (001 THISTL- | 1

" DECLARATION OF S. WILLIAMS, M.D.
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Vi, BRAIN DEATH

A,

CHILDREN'S HOSPITAL & RESEARCH CENTER OAKLAND
End-of-Life Cara

PURPQSE _

Thia sectlon provides aguldanm for ds larmining brain death with the goal of redudng tha potential
far veriatians In bréin desth practices among physicians, The lollowdng cullines appropriate
axmmination tritara wnd uua of anclitary 1usung to disgnose braln death in neanales, infants end

children. .

. smPE AHD APBLICABILITY

This soclion applles to physiclans who arg raapcnniblu for datermining bralm death In fggnates,
Infants, nd chlldran thought to be braln doad, Bocauss of Insuficlent data in the Ierature,

.. rocommendationd for pretenn Infants less than 37 weeks gestallonel age ara not Inclugded In this

guldafina,
GUIDELINES

" The report of the Task Forca on Braln Death In Children: Guidefines for the Determingtion of Braln

Death in Children, An Updoto of the 1887 Tesk Force Recommendalions (2041) 1s he accepiad
standard for ihe defermination of braln death at Chlldren's Hosplial, )

1. Delermination of braln death in term rewbom, infants end children o & clinical dlagnosis
based on the absante of nauraliogle function with & knawn rreverslble causa of coma.

2. Hypolenston, hypothermla, end metabolic disturbances should be trested snd comected
and medicaticha thal can Interfere with the neurclogle examination and apnea lesting

_PageBotdl
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CHILDREN'S HOSPITAL & RESEARCH CENTER CAKLAND
End-ol-life Care

. - Pagufolat
should be discontinued, 2 allowing for adequmﬂ Clearance Lefore proceeding with these
evaluelions.

3. Two examinations including apnea teeting with each exemination, separated by an
observation perlod ara required, Examinations ghould be perdomed by differont aticnding
physlician. Apneas tesling may be performed by the same physictan.

4. The first examinalion delermines whather the chitd has met the accoptod neurclogle
exarnination critera for brain death. The escond oxeminallon confifms brain desth based
on an unchanged and lrreversibla condition, Assagsment of neurologle funotion following
cnrdiopulmonary rosuscltation or other severa scule brain Injures should be deferad for
24 hours or lenger If {here are conckrme or Inconslslencies In the examination,

5. Apnes tosling lo suppart the diagnosls of brain death must be parformed salaly and-
regulres documentintion of en arerdsl PaC0? 20mm Hg above tha bassline and > 80mm
Hg with no resplratory etfort during the fosting parlod, IFthe u?nm lest cannot be ‘safely
completed, an anciliary aludy should ba narf::nnnd :

6. Degth is geolatog when the abovs citerls are fullied. Podpion 2011, 120: a720-6740)

i

D. ADDITIOMAL CONSIDERATIONS
The Special Tesk Forca Guidelines (see above) do riot specifically address several concems thal
occablonally arlse durng & braln death delernination: ) )
1. Intervel between clinical examinations:

#n cbaarvation period of 24 houre far tam newboma {ar w“lu pumuar'rnl age)to
a0 da:.ra of age ls required,

b} .F.n obseryation period u'r 1% hours for infants and r.hlidmn (230 days lo 15 yam] Is
recomimanded. .

8)

2. Confirmalory tests:

Ancliary studigs (sloctroancaphalogram and mdlonuciide cerebral blood fiow) are
ait retuiied 1o esteblish brein death and are not @ substitute for the nturﬂuﬁh

examination.

b) .Anculary sudles maybe uud to anlu'l the cliniclan In making the glagnosts of
braln death

1)  whan compenents of the examinatlon of apnaa tasting cennot be
eompleted safaly due 10 the undatlying madicel conditlon of the patient

2) . Ifhers ke uncartainty about the' reaults of the peurclogle ﬂMlmm’ﬁun

3] i & medication etfect may be pmsam ar lu reduce tha inur n:nmlmﬂnn
ohservation period, _
¢} When anclilary studies are usu:T. a uucrrrd clinlcal examination and epnes test

should be parformad and componerits thiit can be completed must remaln
conslstent with brain death. In this Instance the gbservation Interval may be
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CHILDREMN'S HOSPITAL & RESEARCH CENTER CARLAND
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T ehorened ond the secand neurolagic oxaminalion Brd apnes lest (or al
components that ame able to be completed sefely) can be performed at any time
theraafter,

Eedatlvéah:.rpn.utll: Drugs.
CNS depresslon due to sedalive or hypnotic drugs should be excluded. This condition

- may ba met by directly measuring he drug blood lavel, or by walting en appropriate perod

of time for drug ellmination to proceed,

Body temperature:

Body temperaiure should be maore than 36 degrees Calsius so that reversitle CHS
daprassion due o hypothemmia ls excluded. : :

Indapandent Confirmation: '

The Task Force recommends that 8 second physlclan confirm the diagnosts of broln death
afler an approprigte observetion perlod. Tha Inltjal determination may be made by the 1IGU
allending or fellow, altending neurcloglst, atiénding nourcsurgeon, or ottending
neonalalogist. The time of this exeminglicn defines tho elan of the observallon peried. The
gocend, indapendent examinalion may be made by eny of the above spaciplists al the ond
of the approprate obasrvation perlod. IF the IEU physiclan or neonatologlst does the first
gnd secand examinallons, a neuralogist or neurosurgeon may perfomm anoihar

. examinatlon in consultalion el any tme during the abservallon perlod. However,

consutation with neurology or neurosurgery Is at the discrelion of the otlending Intensivist .
or neonatologist, . '

Other Contingencias:

W clroumstances arse durng the course of braln dedth detarminstion that ere net covered
adequately by this polley, then brain death detémination should praceed baged ypon.
resammendations made by members of the medical siaff who are skllied Ih the
determination of brain death. . - C )

E. FAMILYNEXT OF KIN ACCOMODATION FOLLOWING BRAIN DEATH

1.

Par Californla HSG 1254.4, the family/next of kin will be provided wih & reasonably brief
perlod of agcomimadation from the time that o pailent s dodlared deed by raason of
irraversiole cessalion of gl funations of the enlire Breln, Wmeiuding the brak stem, through
discontinuation of cardiopulmanary support for the patienl. Puring this roasonably briaf
period of accommedatlion, the hosplial s requirad Lo centinue anly previously ordered
cardiopulmaenary suppait, with no other medical Intervantion reguired,

Upan requast, tiie hospllal will provide the patlent's legally racognized heslih cae decldlon
maker, i any, or the patient's famlly or noxd of kin, if evellable, o wilten statement of the
palley deserbing the reasonable secommodation above In E.1. If raquested, the palicy
statement will bo provided no later than. shortly. after tha treating physician has determined

tnat the potentlal for brain dealh Is Immingnt,

If the patlanl's lagslly recegnized health care declslon makar, family or next of kin, volces
eny special religlous or gultural practices and cancems of the patlent or the potient's family
surrounding tho lssug of death by reason of lreversitle cassation of alf funclions of the

Page 10 of 41
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CHILDREN'S HOSPITAL & RESEARCH CENTER OAKLAND
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Page 11 of 41

aniire brein of the palient, the hospital sholl make ressonable efforts 1o Becommedate
thosa religlous and cultural practices and concems.

F. BRAINDEATH PACKET
VWWhen preparing families for brain death evaiuslions see the Brain Death Packet, Attachment B.
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i

0522558

ALAMEDA COUNTY
DEC 2 0 2013

By [/
=

SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF ALAMEDA

ATASITAWINEFTELD, the Mother of Jahi l “Case No. RG13-707598

cMath, a minor .

Petit: [TEMPORARY RESTRAINING ORDER
clitionez, FOLLOWING PETITION FOR EMERGENCY
ROTECTIVE/RESTRAINING ORDER

: ﬁ]lmﬂﬁﬂ NG MEDICAL

“HILDREN'S HOSPITAIL QAKLAND, Dr, A ORIZING

avid Durand M.D. and DOES 1 through 100, if‘,f“l'{ AUTHORIZING

nelusive IO GIVE CONSENT TO

MEDICAL TREATMENT;

[Prob. Code §§ 3200 er seq., §§ 4600 er seq.]

Respondents

Date: December 20, 2013
Time: 9:00 am i
| Dept: 31

The verified petition of Latasha Linkfield for a temporary restraining came before the

Court upon Ex-Parte Application and for hearing at 1:30 p.m. in Depariment 31 the Honorable
Evelio M, Grillo presiding.
After considering the Petition and the evidence offered in support of and opposition to Lhe
Petition, the Court finds that: |
1. There exists a basis in law and in fact for the issuance of a temporary restraining
order;

2. Failure to grant the Petition will potentially result in irreparable harm to the patient

Jahi McMath and this order is necessary until such time as the Petitioner can obtain
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her daughter’s medical records and obtain an independent medical examination and
the Court can hold further evidentiary hearing

THEREFORE, IT 1S ORDERED THAT:

The Temporary Restraining Order is hereby granted precluding the Respondent from
removing Petitioner from the ventilator or ending any of the current treatment and support
provided by Respondent- in essence, the Court orders the respondent to maintain the “status quo”
of treatment and support.

This Temporary Restraining Order orders the following:

1. Respondent CHO, its agents, employees, servants and independent contraclors are '
ordered to continue to provide Jahi McMath with the treatment and support which is
currently being provided as per the current medications and physicians orders until
further order of the court,

2 The matter s set for hearing at 9:30 a.m. Monday December 23" 2013 counsel to
attend.

3 In the interim Archer Norris is Hereby Ordered to contact the group of five physicians
identified in the hearing to locate one who would be able to conduct the tests,
examination and evaluation of Jahi McMath contemplated by the Court on Monday

December 23" 201 3; in accardance with the gencrally accepted medical standards for

determining brain function/brain death.

Evelio Grille
Judtfre of the Superior Court
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Christopher 13, Dolan (SN 105358)
THE DOLAN LAW FIRM

The Dolan Bulding

1438 Markel Street

San Froncisco, CA 941072

Tel: (415 421-2800

Fox: (415) 4212830

Altorneys for Petitioner

-’

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF OAKLAND
UNLIMITED CIVIL JURISDICTION

LATASHA WINKFIELD, the Mother of
Jahi MeMath, a minor

Petitioner,
¥,

CHILDRENS HOSPITAL OAKLAND, Dr.,
David Durand M.D. and DOES 1 through
100, inclusive

Respondents,

Now comes the Petitioner, Latasha Winkficld, and requests appointment of Dr. Paul A, Byrne
M.D. as he selection of physician to conduct an independent examination of Jahi McMath pursuant to
Cal. Welfare and Institutions Code § 7181. Section 781 states that “When an individual is pronounced
dead by delermining that the individual has sustained an irreversible cessation of all functions of the
entire brain, including the brain stem, there shall be independent confirmation by another physician,”

Nowhere does Scction 7181 state thal the physician must be a neurologist, a licensee of the same state

Case MNo.:

Petition to have Dr. Paul A. Byrne designated as
Independent Medical Expert for Examination of
Jahi McMath

Diate: December 23, 2013
Time: 930 am
Dept: 31

in which the patient is located, or have privileges at any particular hospital,

Petition to have Dr. Paul .-‘:I_i}_rm. designated as Independent Medical Expert for Examination of Jahi
McMath

00058



Case4:13-cv-05993-SBA Document4 Filed12/30/13 Page77 of 93
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1 As the court can see by Dr, Byme's CV, attached hereto, Dr. Byme is Board Certified in
Pediatrics with a sub-board in Neonatal-Perinatal Medicine of American Board of Pediatrics. He has
served in many academic positions including as the Director of Neonatology, St. Charles Mercy
Hospital, October 2000-2012, Oregon, OH Neonatologist, St. Charles Mercy Hospital, 1991-2012,
Oregon, OH. He is licensed in Ohio, Nebraska and Missouri. Dr. Byrne has published articles on

2
3
4
5
6 || brain death and related topics in the medical literature, law literature and the lay press for more than
7 || thirty years. lle has been qualified as an expert in matiers related 1o ceniral nervous system

8 | dysfunction in Michigan, Ohio and Virginia. Although not licensed in Virginia, provided expert

9 || testimony in the case of the Marter of Baby K, 832 F.Supp 1022 (E.D.Va.,1993), wherein the issue of
0 | brain death in a child was the central issue,

11 In Baby K the Hospital sought declaratory relief that it had no obligation to continue to provide
12 | respiratory support to an anencephalic child (congenital defect where there is a brain stem but cerebral
13 | cortex is absent). The hospital in Baby K., like the hospital here, encouraged her mother to remove her
14 § from a ventilator stating that such treatment was “futile” and decided to “wait a reasonable time for the
15 || caregiver to terminate aggressive therapy.” The court in Baby K, stated, Reflecting the constitntional
16 || principles of family autonomy and the presumption in favor of life, courts have generally scrutinized a
17 | family's decision only where the family has sought to terminate or withlhuld medical treaunent for an
18 || incompetent minor or incompetent adult, See, e.g, Cruzan, 497 U.S. at 270-75, 110 S.Ct. at 2847-49
19 || (and cases cited therein). In a recent case in which a hospital sought to terminate life-supporting

20} |f ventilation over the objections of the patient’s hushand, a Minnesota state court refused to remove

21 || decisiomnaking authority from the husband, Jn re Wanplie, No. PX-91-283 (Prob.CL., Hennepin Co,,
22 | Minn., June 28, 1991). Likewise, where parents disagreed over whether to continue life-supparting

23 || mechanical ventilation, nutrition, and hydration for a minor child in an irreversible stupor or coma, a

24 || Georgia state court gave effect to the decision of the parent opting in favor of life support. (Matter of
25 || Baby K 832 F.Supp. 1022, 1031,

26
2T v
28 ) W
THE
DOLAN

L.ﬁw FIRM 2
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Therefore Petitioner hereby requests that she be permitted to have an independent physician of

her choosing, Dr, Paul A, Byrne, conduct a second examination.

Signed this 23" Day of December, 2013;

Ll'n |stthm E'- Dolan
[he Dolan Law Firm
Attorneys lor the Petitioner

DECLARATION OF CHRISTOPHER B DOLAN
[} I Christopher B Dolan am an adult over the age of 18 yrs old, licenced to practice law I the
state of California and 1 am the attorney of record for the petitioner herein. The following is known
personally to me and | am comipetent to testify upon the same if called upon to do so.
2) Anached to this Petition to have Dr. Byrne appointed as the Independent Examiner is a true

and correct copy of Dr, Byrme's C.V.
3) Dr. Byrne has told me he can travel 1o California such that he could be present on December

24, 2013.

Signed under penalty of perjury in San

iael, Californai on December 23, 2013;

4 -
Christopher B, I)nl‘{ in Bsq.
The r)ull‘u.n Law Tirm

Attorney [or Petilioner

3 ———ar
Petition to have Dr. Paul A. Byme desipnated as Independent Medical Expert for Examination of Jahi
MeMath
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CURRICULUM VITAE

PAUL A. BYRNE, M.D.

DATE & PLACE OF BIRTH: February 14, 1933, Norwood, Ohio

EDUCATION:

B.S. - 1953 - Xavier University, Cincinnati, Ohio
M.D. - 1857 - St. Louis University School of Medicine

TRAINING:

Internship (Rotating) - 1957-58 - St. Louis University Group of Hospitals

Residency (Pediatrics) - 1958-61 - St. Louis University Group of Hospitals

Postgraduate - 1962 - Care of Premature, University of Colorado, Denver, CO Postgraduate -
1963 - Neonatology, American Academy of Pediatrics, Boston, MA

CERTIFICATION:

Ametrican Board of Pediatrics, 1963
Sub-Board of Neonatal-Perinatal Medicine of American Board of Pediatrics, 1975

ACADEMIC APPOINTMENTS:

Clinical Professor of Pediatrics, 1996-present - University of Toledo, College of Medicine,
Toledo, Ohio.
Frofessor of Pediatrics, 1986-89 - Oral Roberts University School of Medicine, Tulsa, OK
Adjunct Professor of Obstetrics and Gynecology, 1986-89 - Oral Roberts University
School of Medicine, Tulsa, OK
Clinical Professor of Pediatrics, 1981-86 - Creighton University School of Medicine,
Omaha, NE
Clinical Professor of Pediatrics, 1978-81 - St. Louis University School of Medicine,
St. Louis, MO
Associate Clinical Professor of Pediatrics, 1970-78 - St. Louis University School
of Medicine, St. Louig, MO
Assistant Clinical Professor of Pediatrics, 1967-70 - St. Louis University Schaool
of Medicine, St, Louis, MO .
Instructor, 1963-67 - Department of Pediatrics, St. Louis University School of
Medicine, St. Louis, MO
Assistant, 1961-63 - Department of Pediatrics, St. Louis University School of
Medicine, St. Louis, MO
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4

POSITIONS:

President, Life Guardian Foundation, 2009-

Director of Neonatology, St. Charles Mercy Hospital, October 2000-2012, Oregon, OH

Neonatologist, St. Charles Mercy Hospital, 1991-2012, Oregon, OH

Chairman, Dept. of Pediatrics, St. Charles Mercy Hospital, 2001-2012, Cregon, DH

Director of Neonatology, Riverside Hospital, 1980-91, Toledo, OH

Chairman, Dept. of Pediatrics, 1985-90 - St. Vincent's Medical Center, Bridgeport, CT

Chairman, Dept. of Pediatrics, 1986-89 - Oral Roberts University, School of Medicine,
Tulsa, OK

President, South Tulsa Christian Child Health Center, 1988-89, Tulsa, OK

Medical Director of Newborn Nurseries and Pediatric Ward, 1986-88, City of Faith
Medical and Research Cenler, Tulsa, OK

Director of Necnatology, 1981-86 - Archbishop Bergan Mercy Hospital, Omaha, NE Pediatric

Director, 1975-80 - St. Louis University Perinatal Center for Southern lllinois

Director, 1963-80 - Neonatal Intensive Care Unit (founded and developed), Cardinal
Glennon Memarial Hospital for Children, St. Louis, MO

Director, 1963-70 - Newborn Nursery, St. Louis University Hospital, St. Louis, MO

Privale Practice, Pediatrics and Neonatology, 1961-81 - St. Louis, MO

COMMITTEES AND SOCIETY APPQINTMENTS:

Treasurer, 1988-89 - Christian Health Care Practitioners Association, Tulsa, OK
Representative, 1988-89 - American Medical Association Section on Medical Schools
President, 1987-88 Medical Faculty Assembly, Oral Roberts University School of
Medicine (Elected by fellow faculty members), Tulsa, OK
Chairman, 1886-89 - Ethics Committee, City of Faith Medical and Research Center,
Tulsa, OK
Member, 1986-89 - Executive Committee, Oral Roberts University School of Medicine,
Tulsa, OK
Member, 1986-89 - Clinical Chair Committee, Oral Roberts University School of Medicine,
Tulsa, OK
Chairman, 1975-80 - Transportation Committee, Maternal-Infant High Risk Program,  State
of Missouri
Program Director, 1974-80 - Annual Perinatal Symposium, St. Louis University
School of Medicine, St. Louis, MO
Vice-President, 1972-74 - Cardinal Glennon Memaorial Hospital For Children
Medical Staff, St. Louis, MO
Secretary, 1969-71 - Cardinal Glennon Memaorial Hospital for Children
Medical Staff, St. Louis, MO
Secretary, 1971-73 - American Academy of Pediatrics, Missouri Chapter
Member, 1971-73 - Committee of Fetus & Newborn, American Academy of Pediatrics,
Missouri Chapter
Chairman, 1970 - Infant Mortality Committee for State of Missouri White House Conference
Maternal & Infant Welfare Committee, City of St. Louis, 1967
President, - St. Louis Pediatric Society, 1966
Advisory Board of Life Seekers, St. Louis, MO, 1963-81
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CONFERENCES

Participani, 1969 National Birth Defects Symposium, Southern Illincis University, Carbondale,

L

Farticipant, April 1971 - Round Table Spring Session, Intensive Care for High Risk
Infants, American Academy of Pediatrics

Participant, April 1971 - Matt Weiss Symposium of Fetal & Newborn Problems, St.
John's Mercy Hospital, St. Louis, MO

Participant, April 1974 - First National Meeting, Nurses Association of the American
College of Obstetrics-Gynecology, Las Vegas, NV

Participant, June 1978 - American Medical Association Meeting, panel discussion,
"Ethical Issues in the Care of the Small Premature”

Participant, March 1877 - Stalewide Conference on Child Abuse and Neglect, Jefferson
City, MO

Guest Lecturer, Fifth Annual Terence Cardinal Cooke Lectureship, Oclober 19, 1988:

"Medical, Legal and Ethical Aspects of Brain Death". The Institute of Human

Values in Medical Ethics of New York Medical College, New York, NY

Opening Speaker, October 22, 1988: 11th Annual SIDS Awareness Day, sponsored by
Oklahoma Chapter, NSIDSF, Inc., Oklahoma State Department of Health and
Oral Roberts University School of Medicine, Tulsa, OK

Closing Speaker, February 18, 1988: 1st Annual Perinatal Symposium: "Diabetes in
Pregnancy,” Oral Roberts University School of Medicine, Tulsa, OK

Guest Lecturer, November 6-7, 1992: 3rd Annual Conference, Updated Medical/Legal
Symposium of: Fetoplacental Pathology and Assessment of the Brain Damaged Infant:

"A Case For Routine Blood Gases In The Newborn," and,
"Adaptation to Extra-Uterine Life In The Asphyxiated Baby."
Sponsored by St. Joseph Hospital, Houston, and the Texas Medical Association.
Chairman, 66th Annua!l Meeting of The Catholic Medical Association. November 13-
16,1897, Toledo Hilton Hotel, Toledo, Ohio. Morals or Ethics?
Invited Presenter, “Signs of death," Preliminary Meeting of the Pontifical Academy of
Sciences, Vatican City, Italy, Feb 3-4, 2005.
Invited Presenter, “Death--The Absence of Life,” Research Council of Italy, ltaly Dec 11,
20086
Crganizer and Presenter: / segni delia vita, La “morte cerebrale” é ancora vila? Signs of life,
Is “brain death” still life? Rome, llaly, February 18, 2009,
Crganizer and Presenter: International Congress, The Boundaries of the Human,
The Human Being at the time of the biotechnological Revolution, Palazzo
San Pio X, Via dell'Ospedale (via della Conciliazione) Rome, Italy, February
25-26, 2012

SOCIETY MEMBERSHIPS:

American Academy of Pediatrics, 1963 -
Missouri Chapter of American Academy of Pediatrics, 1963-81
St. Louis Pediatric Society, 1963-81
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SOCIETY MEMBERSHIPS: (continued)

St. Louis Medical Society, 1961-81
MNebraska Chapter of American Academy of Pediatrics, 1981-86
Fellowship of Catholic Scholars 1982 -Oklahoma Perinatal Association - 1986-89
Oklahoma State Medical Association, 1986 - 1989
Tulsa Pediatric Society, 1986-89
Tulsa County Medical Society, 1986-89
American Medical Association, 1986-present
Catholic Medical Association, formerly known as National Federation of Catholic Physicians’
Guilds, 1984-present
Board of Directors 1986-
Secretary - 1993-94
Treasurer — 1994-95
Vice President — 1995-96
Fresident Elect — 1996-97
President — 1997-98
Fairfield County Medical Society (Connecticut), 1990
Northwest Ohio Pediatric Society - 1881 -
Ohio Perinatal Association, 1991-
Ohio Chapter of American Academy of Pediatrics, 1991-
Ohio State Medical Association, 1881-
The Academy of Medicine of Toledo and Lucas County, 1991-

AWARDS:

Certificate of Appreciation from Project Get Together, December 1986, 1987, 1988,
Tulsa, CK

Certificate of Appreciation from Oklahoma Chapter of National Sudden Infant Death
Syndrome Foundation, October 1988

Cardinal Carberry Pro-Life Award, October 1979, St. Louis, MO

Dr. James T. Cleary Biology Award, May 1953, Xavier University, Cincinnati, OH

VOLUNTEER POSITIONS:

Project Get Together Pediatric Free Clinic (once or twice a month), 1986-88
Broken Amow Neighbors Pediatric Free Clinic (once a month), 1886-87

PUBLICATIONS:

Fagan LF, Thurman M, LoPiccole VJ, Jr. and Byrne PA. Myocardial Infarction in
the Perinatal Period With Long-Term Survival. J Pediatrics, September
1966, 69(3): 378-382.

Byrne PA and Garlinghouse BK. Development Of A Practical Disposable CPAP Head
Bag. Ped Res, April 1974; 8(4): 465.
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Caddell JL, Erickson M, and Byre PA. Interference From Citrate Using The Titan
Yellow Method And Two Fluorometric Metheds For Magnesium Determination In
Plasma. Clinical Chimica Acta, 1874, 50:9-11.

Cook SA Brodeur A, Byrne PA. Agpiration Of Ear Plug Into The Respiratory Tract.
Cleveland Clinic Quarterly, Spring 1974;41(1).

Byrne PA and Caddell JL. The Magnesium Load Test: Il. Correlation of Clinical and
Laboratory Data in Neonates. Clin Peds, May 1975; 14(5)

Caddell JL, Byrne PA, Triska RA, and McElfresh AE. The Magnesium Load Test:
Il. Correlation Of Clinical And Laboratory Date In Infants From One To Six Months Of
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her Jahi to continue to receive medical treatment which will prolong the life of her body or whether
the court should sanction termination of her life support services based on a technical declaration of
death which conflicts with Petitioner’s religious beliefs and parental rights.

In the case of Conservatorship of Drabick (1988) 200 Cal. App.3d 185, the court, addressed the
issue of whether Drabick, who suffered a brain injury in a car accident, and had been a nursing home,
unconscious and in a persistent vegetalive state for five years, would be allowed to die based on his
conservator's decision to withhold medical treatment. Drabick’s conservator sought a petition lo
withhald life support. The trial court denied the petition. The Appellate court reversed detailing a
citizen's rights to dictate their medical treatment. Although Drabick deall with a situation wherein a
conservalor sought to withdraw medical treatment which would hasten death, its rational and analysis
are analogous to the case at bar in which the Petitioner secks to maintain life- supporting equipment.
Both cases deal with the right of a patient or their conservator/guardian to control their healthcare
decisions: a right that survives the patient’s consciousness or mental function.

In Drabick the courl analyzed the right of individuals to make end-of-life decisions. The court
stated the fact that . . . each person has a right to determine the scope of his own medical
treatment—is well established in this State.” (/d. at 206.) Indeed, the court stated “there is
substantial authority in California for the general proposition that incompetent persons retain certain
fundamental rights.” (/d at 207.) Citing a host of California Appellate decisions, including the
California Supreme Court, the court stated “The right is grounded both in the constitution and
common law. (fd. at fn 206.)

“The Calilornia Legislature has also recognized the right to control one's own medical
treatment and declared it to be fundamental.” {/d.) The court recognized that such a fundamental
right survives incompetence stating “[n]everthess, there is substantial authority in California for the
peneral proposition that incompetent persons retain certain fundamental rights. (Jd. at 207.) The
court, citing the case of [n conservatorship of Valarie N. (1985) 40 Cal.3d 143, stated “incompetence
does not cause the loss of a fundamental right from which the incompetent person can still benefit.”
(Drabick at 208.) The court recognized that “medical care decisions must by guided by the individual
paticnt's interests and values, Allowing persons to determine their own medical treatment isan

important way in which society respecls persons as individuals. Moreover, the respect due Lo persons
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as individuals does not diminish simply because they have become incapable of participating in

treatment decisions. . . . . Lacking the ability to decide, [s|he has a right to a decision that takes [her]
interests into account.” (fd. at 208.) When considering statutory impacts on medical decision
making, the Drabick court reasoned that the “Legislature did not attempt to eliminate other
mechanisms for exercising the fundamental rig,ht' to determine one's own medical treatment. Indeed,
choice in medical care decisions is not a privilege granted by the state and subject to waiver through
technical omissions. To the contrary, the right in question is “exclusively” the conservatee's and
one over which “neither the medical profession nor the judiciary have any veto power.” [Citarion
omitted, emphasis added.] (Idat 216.)

Drabick provides guidance in the instant case. Just as prohibiting Drabick s conservator from

L Y o - e = -

11 | withdrawing life support would interfere with his fundamental right to make decisions regarding his
12 | healthcare while incompetent, allowing Children’s Hospital to withdraw life support from Jahi would
13 || interfere with her fundamental right to make decisions re her health care- through her guardian, her
14 || mother.

i5 Tn anather Bartling v. Superior Cowrt (1984) 163 Cal.3d 186, the court dealt with the flip side
16 || of the instant argument. Bartling suffered from a serious illness and was on a ventilator. Wishing to
17 | discontinue his ventilator he had pulled out his vent tubes several times. As a result the doctors put
18 | him in soft restraints so he could not do so again. As a result, Bartling sought a petition to force his
19 | doctors to take him off a respirator to hasten his death. His physicians, unlike these here, opposed his
20 | wishes and, unfortunately Bartling died the day before his petition could be heard. The court,

21 | recognizing the importance of the issues raised, addressed the merits notwithstanding Bartling's death.
22 Il The Court stated that the individual, well recognized, legal right (o control one’s medical treatment

23 || predates legislative action to regulate end of life care. (fd. al 194.)

24 The Bartling court held that;
25 “the right of a competent adult patient o refuse medical treatment has its origins in the
26 constitutional right of privacy. This right is specifically puaranteed by the California
27 Constitution (art, T, § 1) and has been found to exist in the “penumbra” of rights guaranteed by
28 the Fifth and Ninth Amendments to the United States Constitution, {(Friswold v. Connecticul,
DQI-I_EN 381 11.8. 479, 484.) “In short, the law recognizes the individual interest in preserving “the
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-/

inviotability of the person.’ ™ { Superintendent of Belchertown Schoal v. Saikewicz, supra, 370
N.E.2d 417, 424.) The constitutional right of privacy guarantees to the individual the freedom
to choose 1o reject, or refuse to consent to, intrusions of his bodily integrity. ( fd, 370 MN.E2d
at p. 427.)" (Jdat 195.)

If it is true that a patient can chose a course of medical decision making designed to end their
lifie doesn't it lie as a matter of equal or greater importance that a person, acting through their guardian
has the right to make decisions, free of state influence, regarding the preservation of their life. Itisa
fundamental right of privacy, an“individual interest in preserving “the inviolability of the person.™
{ld) The Bartling court stated “[h]owever if the right of the patient to self-determination as to his
own medical treatment is to have any meaning at all, it must be paramount to the interests of the

patient’s hospital and doctors.” (/d. at 196.) Here the hospital’s desire o dispose of Ms, McMath is

clearly subordinate of her right to self determination through her guardian.

2. The Court Needs to Empower Latasha Winkfield in the Exercise of Her Fundamental,
(Sjnngitutiunal Right, to Make Health Care Decisions for Her Child and Order the Care
he Desires.

This court must agree that if a person has a constitutional right to end their life they have an
equal, if not greater right to undertake measures to prolong their life. There are numerous reports of
people recovering from medically diagnosed “brain death.” Latasha Winkfield has the fundamental
right, over the fecble interests of Jahi's doctors, who it can not be forgotien created the critical
condition faced by Jahi, to make decisions regarding Jahi's life. These decisions stem from her beliefs
both as a mother as well as from her religious beliefs. Were it her choice, no one would dispute her
right to remove the ventilator but, for some unfathomable reason, her decision to continue the
ventilator is somehow trumped by the Hospital’s desire not to put its doctors in the position of treating
a “dead body” which is “unethical.” Remarkably, while seeking to deprive this mother and chilkd of
tehir rights to religious expression, privacy, and holding on to life, they have put forth no declaration
from any physician stating that they believe that providing treatment to Jahi is causing them to violate
their code of ethics. The right of Latasha Winkfield to make decisions concerning her daughter is a
fundamental right of privacy and it must be recognized, respected, and protected so as to promote the

paramount “individual interest in preserving “the inviolability of the person [Jahi McMath]”
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Latasha Winkfield needs to clearly, and unequivocally, be placed back into the position of the
director of her daughter’s care regimen. As the court maintains “status quo’” it really does not de so at
all, it hastens Jahi’s death. She is without nutrition which is sorely needed to maintain her clectrolyte
balance. She is not having blood tests performed, or any treatiments administered which may assist her
in recovering. She is, in essence, being left to waste and die. Therefore, the court needs to
affirmatively act so as to preserve the real status quo, authorizing Jahi’s mother to make, and requiring
the hospital to aceept, medical decisions which treat Jahi as if she will survive their hellish ordeal
thereby preserving Jahi's body with nutrients, medicines, and care that provide her with the best

opportunity of life by any definition.

CONCLUSION
The right to determine the course of Jahi’s medical treatment is an inviolate right which is
hers, and in this case, her guardians. It does not enure to her doctors. The statute at issue does not
trump her rights to self determination. Her right to fight for her survival, and be aided by a ventilator
is as great as the right of one who wishes to give up the fight and end their life by removal from a
ventilator. This fundamental right of self-determination arises out of her constitutional rights to

privacy and is by both law, and nature, paramount to the interests of the hospital and its doctors.

Signed this 23" day of December 2013,

Christopher B. Dolan
Dolan Law Fum |
Attorneys for Petitioners
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