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Christopher B. Dolan, Esq. (SBN 165358)
Quinton B. Cutlip, Esq. (SBN 168030)

THE DOLAN LAW FIRM

é:iilr\:zzli(seéos:téeaeltifomia 94102 F I LE B
Fax: (413 212830 ~DEC 30 2013
Attorneys for Plaintiffs Non?%%g%%?g%%%i%é%g NA
LATASHA WINKFIELD OCAKLAND

U

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA OAKLAND

LATASHA WINKFIELD, an individual ) c&{b@ - 5 9 9 3“‘1 SBA
parent and guardian of Jahi McMath, a ) T
minor ) COMPLAINT FOR DECLARATORY
) RELIEF AND REQUEST FOR
Plaintiff, ) TEMPORARY RESTRAINING ORDER
) AND INJUNCTIVE RELIEF
v. )
) 1.  Violation of the Free Exercise
) Clause of First Amendment of the
United States Constitution
CHI_LDRENS HOSPITAL OAKLAND, Dr. ) 2. Violation of the Right to Privacy
David Durand M.D. and DOES 1 through ) Guaranteed Under the Fourth
10, inclusive , ) Amendment of the United States
) Constitution
3. Violation of the Right to Privacy
»Defendants ; Guaranteed under the Fourteenth
) Amendment of the United States
Constitution
) 4. Violation of Section 504 of The
) Rehabilitation Act of 1973 (29
) U.S.C. § 794)
) 5. Violation of The American’s With
) Disabilities Act 42 U.S.C. §12101 et
seq.
)
) REQUEST FOR EMERGENCY
) TEMPORARY RESTRAINING ORDER

INJUNCTIVE RELIEF - RCFC 65
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Plaintiffs, and each of them, allege the following:
JURISDICTION

1. Counts in this Action arise out of the First, Fourth and Fourteenth Amendments to
the United States Constitution, The Rehabilitation Act of 1973 (29 U.S.C. § 794) and The
American’s With Disabilities Act 42 U.S.C. §12101 et seq.

| VENUE

2. Venue is proper in the United States District Court for the Northern District of
California, pursuant to 28 U.S.C. sections 84 and 1391. The events that gave rise to this complaint
are occurring in Oakland, Alameda County, in the State of California, and one or more of the
defendants has its Principal Place of Business in Oakland, Alameda County, California.

INTRADISTRICT ASSIGNMENT

3. The actions that gave rise to this complaint occurred in Oakland, Alameda County,
California. Assignment of this action to either the San Francisco Division or Oakland Division of
this Court is appropriate according to Local Rule 3-2(d).

PARTIES

4. Latasha Winkfield is an adult and a resident of the State of California. She is the
mother of Jahi McMath. Purusant to the California Family Code § 6910 she is the healthcare
decision maker for Jahi McMath, a minor.

6. Defendant CHILDREN’S HOSPITAL OAKLAND (CHO) is a non-profit hospital
corporation with its principal place of business in Oakland, California. Plaintiff is informed and
believes, and on the basis of said information and belief, alleged that CHO receives funding from
the state and federal government which is used to directly and indirectly provide healthcare
services to individuals including but not limited to the Jahi McMath.

8. Plaintiff is informed and believes that Defendant DR. DAVID DURAND is a

2.
COMPLAINT




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

T T ———————...

Case4:13-cv-0%3-SBA Documentl Filed12/30/13 Page3 of 16

resident of Alameda County in California. He is the Chief of Pediatrics of Children’s Hospital
Oakland. |

9. Plaintiffs are ignorant of the true names and capacities of defendants sued he;ein as
Does 1 through 10, inclusive, and therefore sue these defendants by such fictitious names and
capacities. Plaintiffs are informed and believe and based thereon allege that each of the fictitiously
named defendants is responsible in some manner for the occurrences herein alleged, and that
plaintiffs’ injuries as herein alleged were proximately caused by the actions and/or in-actions of
said Doe defendants. Plaintiffs will amend this complaint to include the true identities of said doe
defendants when they are ascertained.

10.  Atall times mentioned, each of the defendants was acting as the agent, principal,
employee, and/or employer of one or more of the remaining defendants and was, at all times herein
alleged, acting within the purpose, course, and scope of such agency and/or employment for
purposes of respondent superior and/or vicarious liability as to all other defendants.

11. At all times mentioned herein, the defendants, and each of them, employed, hired,
trained, retained, and/or controlled the actions of all other defendants, and each of them.

FACTS

12. . On December 9, 2013 Jahi McMath underwent a routine tonsillectomy at
Children’s Hospital Oakland.

13. Following the procedure Jahi suffered a large blood loss and, as a result, she
suffered a heart attack and a loss of oxygen to her brain. Plaintiff Latasha Winkfield is ignorant of
the cause of said bleeding at this time but understands it stems from the surgery.

14.  Jahi suffered brain damage and has been maintained on a respirator requiring
ventilation support. With pulmonary support provided by the ventilator her heart and other organs

are functioning. She has undergone certain tests which have demonstrated brain damage from the

3.
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lack of oxygen. She is totally disabled at this time and is severely limited in all major life
activities being unable to do anything of her own volition.

15. California Health and Safety Code § 7180. In force and effect, at all times material
to this action provides that “An individual who has sustained either (1) irreversible cessr;ltion of
circulatory and respiratory functions, or (2) irreversible cessation of all functions of the entire
brain, including the brain stem, is dead. A determination of death must be made in accordance
with accepted medical standards.”

16. California Health and Safety Code § 7181 provides that an individual can be
pronounced dead by a determination of “irreversible cessation of all functions of the entire brain,
including brain stem.” It requires “independent” confirmation by another physician.

17.  Defendants Children’s Hospital by and through its Chief of Pediatrics Defendant
Durand, has informed Plaintiff Latasha Winkfield that Jahi is “Dead, Dead, Dead, Dead” utilizing
the definition of “brain death” derived from Cal. Health & Safety Code § 7180.

18.  Plaintiffs are Christians with firm religious beliefs that as long as the heart is beating,
Jahi is alive. Plaintiff Winkfield has personal knowledge of other who had been diagnosed as brain
dead, where the decision makers were encouraged to “pull the plug” yet they didn’t and their loved
one emerged from legal brain death to where they had cognitive ability and some even fully
recovering. These religious beliefs involve providing all treatment, care, and nutrition to a body
that is living, treating it with respect and seeking to encourage its healing,

19. Defendants have informed Latasha Winkfield that they intend to disconnect the
ventilator that Jahi McMath is relying upon to breath claiming that she is brain dead pursuant to
California Health and Safety Code § 7180.

20. Defendants claim that, since they have pronounced Jahi dead that Latasha Winkfield

has no right to exercise any decision making authority vis-a-vis maintaining her daughter on a
4.
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ventilator.

21. Defendants have indicated that they wish to remove life support within the next 24
hours if possible and definitely before Christmas.

22. To stop Defendants from terminating Jahi’s ventilator support, on December 20th,
2013, Plaintiff Winkfield filed a verified petition and ex parte application seeking an order (1)
authorizing the petitioner (Jahi’s mother) to make medical care decisions for Jahi and for an
injunction under to prohibit respondent CHO from withholding life support from Jahi. (Probate
Code 3201, 4776, 4770.) The court set the application for hearing at 1:30 p.m. on December 20,
2013, in Department 31, aﬁd requested respondent CHO to submit written opposition to
petitioner’s ex parte application.

23.  On December 20, 2013, the court temporarily restrained CHO from changing Jahi’s
level of medial support. The order stated in part: “Respondent CHO, its agents, employees,
servants and independent contractors are ordered to continue to provide Jahi McMath with the
treatment and support which is currently being provided as per the current medications and
physician’s orders until further order of the court.” The Court denied Plaintiff (Petitioner)
Winkfield’s request that Jahi be provided a nasal-gastric tube or other medical treatment in
addition to the maintenance of “status quo” medical treatment. The order also continued the
hearing to Monday, December 23, 2013.

24.  On December 23, 2103 Judge Grillo appointed Dr. Paul Fisher as an independent
expert to con Pursuant to that order, Dr. Fisher examined Jahi the afternoon of December 23,
2013. The court also continued the hearing to December 24, 2013, to receive Dr. Fisher’s report
and testimony from a CHO physician (Dr. Shanahan) who first determined that Jahi was brain
dead, as of December 11, 2013. By separate order dated December 23, 2013, the court extended

the restraining order through December 30, 2013, or such other date as the court might later
5.
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determine.

25. On December 24, 2013, the court, during closed and public sessioﬁs received
testimony from Dr. Shanahan and Dr. Fisher and ruled that Jahi McMath was “brain dead” under
California Health and Safety Code Sections 7080 & 7081 then denied the petition and dissolved
the TRO effective 5:00 p.m. December 30, 2013 thereby ruling that after that time Children’s
Hospital was no longer required to provide any further care or treatment to Jahi McMath and
could thereafter cease offering of cardio-pulmonary ventilator support.

26.  Plaintiff Latasha Winkfield has asked that her child be given nutritional feeding
through a nasal-gastric tube or gastric tube to provide her with nutrients. She has also asked for
care to be administered to her daughter to maintain her heart, tissues, organs, etc. The Defendants
have refused to provide such treatment stating that they do not “treat dead people” nor do they feed
them. They have denied her ability to make decisions over the heath care of her daughter. Plaintiff
Winkfield has sought alternate placement of her daughter, outside the Defendant’s facility but,
because of her unfamiliarity with such matters, the holiday period, and the requirement that Jahi
have a tracheostomy tube and a gastric tube inserted for stable delivery of air and nutrition to Jahi.
Plaintiff has now secured such alternate placement and transportation but requires time for that to
occur. If the defendants proceed sith their plans she will expire.

27. Plaintiff Latashé Winkfield vehemently opposes the efforts of the Defendants to
exclude her from the decision making regarding her daughter and their insistence that she has no

right vis-a-vis the decision to disconnect the ventilator that provides oxygen necessary for the heart

to beat and the organs to be kept profused with blood. Plaintiff Latasha Winkfield has expressly

forbidden the defendants from removing life support. Defendantshave refused her requests for
nutritional support and the placement of a tracheostomy tube and a gastric tube stating that she

has no rights to request medical care for her daughter as she is dead and that “CHO does not treat

6.
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dead people. She has video evidence demonstrating movement of her child which Dr. Paul Byrne
has indicated is proof of her being alive and not dead.

28. The State definition which Defendants are relying upon is in stark and material

difference to the religious beliefs of Latasha Winkfield and her Daughter. She feels that

disconnection of the ventilator is tantamount to killing Jahi.

FACTS WARANTING EMERGECY TEMPORARY RESTRAINING ORDER AND
INJUNCTIVE RELIEF

29. There is a substantial likelihood of success on the merits given the wealth of decisional
authority, both in the Court of Appeal, and the U.S. Supreme Court demonstrating the
constitutional rights people have over their decision making role in their healthcare and for parents
over the healthcare decisions concerning their children |

30. The injuries threatened of the conduct is not enjoined will be irrevocable and
irreparable, Jahi McMath will be taken off a ventilator, her heart will stop beating and she will
cease to show any signs associated with a living body. If she is prohibited from making healthcare
decisions re nutrition, medications, etc., he daughter will starve and he electrolytes will get out of
balance and other complications will arise that will hasten, and ultimately lead to, Jahi’s death.

31. The threatened injury is death to Jahi and loss of a daughter to Latasha. Defendants
have stated no reason they would suffer a loss other than its demoralizing to treat a dead person.

32. This case is one of national interest and the issue of the right to participate in
healthcare decisions is one of great public concern. Therefore, granting of preliminary injunction
is in the public interest.

TERMS OF THE PROPOSED RESTRAINING ORDER

33. Plaintiffs seek to have defendants be restrained from removing the ventilator.

7.
COMPLAINT
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34. Plaintiffs seek to have defendants initiate the provision of nutrition to Jahi.

35. Plaintiffs seek to have to take all medically available steps/measures to seek to improve
her health and prolong her life including nutrition including the insertion of a tracheostomy tube
and a gastric tube.

36. Plaintiff seeks to be provided ample time and support (including the placement of the
tracheostomy tube and the gastric tube) to try and locate a facility that will accept her as a patient
to treat her and provide her vent support

FIRST COUNT

(Violation of First Amendment Rights — Free Exercise of Religion)

37. . Plaintiffs incorporate by reference as if fully set forth herein paragraphs 1-36.

38.  This action arises under the United States Constitution, particularly under the
provisions of the Free Exercise Clause of the First Amendment to the Constitution of the United
States.

39. The acts complained of herein are being committed by the Defendants, and are
depriving Plaintiff WINKFIELD and Jahi McMath of their rights to freely express their religious
beliefs. The denial of these rights threatens the very existence of J a‘hi and will completely sever
the relationship that still endures between Latasha and Jahi.

40.  The Defendants, and each of them, knowingly and willfully conspired and agreed
among themselves to violate Plaintiffs’ civil rights so as to injure Plaintiffs, and each of them.

41. As a proximate cause of the Defendants’ conduct, Plaintiffs, and each of them, are
incurring attorney fees and litigation costs, including the costs of retaining experts.

42.  Plaintiffs pray for relief in the form of a declaration of the right of Plaintiff Latasha
Winkfield to exercise control over the determination of the healthcare to be provided to and

received by Jahi McMath and a declaration that the application of California Health and Safety
8.
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Code § 7181, as defendants seek to do, giving them the right to discontinue ventilator support over
the objection of Plaintiff Winkfield, is unconstitutional as an interference with Plaintiffs exercise
of their religious beliefs.

43.  Plaintiff prays for an injunction prohibiting Defendants from removing ventilator
support and an order that they institute nutritional support and other medical treatments to as to
provide her with proper care and treatment designed promote her maximum level of medical
improvement, to insert a tracheostomy tube and a gastric tube, and to provide Plaintiff a reasonable
time to locate an alternate facility to care for her child in accordance with her religious beliefs.

- SECOND COUNT

(Violation of Fourth Amendment Rights — Privacy Rights)

44.  Plaintiffs incorporate, herein by reference, paragraphs 1 through 43 as though fully
set forth herein.

45.  This action arises under the United States Constitution, particularly under the
provisions of the Privacy Rights established and recognized as existing within and flowing from
Fourth Amendment to the Constitution of the United States.

46.  Each of the acts complained of herein was committed by the Defendants, and each
of them, and by seeking to deny Latasha Winkfield and Jahi McMath of the rights to privacy
including but not limited to their rights to have control over their health care, by refusing to
provide health care to them, and by denying them the right to have control over the health care
decisions affecting Jahi, which are recognized under the Fourth Amendment of the U.S.
Constitution.

47. The conduct of the Defendants, and each of them, has deprived Plaintiffs of the

rights of privacy that they have over their medical decisions.

COMPLAINT




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Case4:13-cv-02993-SBA  Documentl FiIedlZ/BO/lS,JPagelo of 16

48.  As adirect and proximate result of the Defendants’ conduct, as alleged herein,
Plaintiffs are in great risk of the death of Jahi McMath occurring. She has been suffering, as has
Latasha Winkfield by being prohibited from obtaining proper care for Jahi and by being deprived
of the right of knowing that Jahi was being cared for and, instead, fearing that she was becoming
weaker and dying because of the refusal of the defendants to provide treatment.

49.  Asadirect and proximate result of the Defendants’ conduct, the Plaintiffs have
suffered past and future general damages in amounts to be determined by proof at trial.

50. As a proximate cause of the Defendants’ conduct, Plaintiffs, and each of them, are
incurring attorney fees and litigation costs, including the costs of retaining experts.

51.  Plaintiffs pray for relief in the form of a declaration of their rights‘of privacy
relating to their rights to control over their medical decisions and choices. Plaintiff further request
declaratory relief that the application of the determination of the healthcare to be provided to and
be received by Jahi McMath and a declaration that the application of California Health and Safety
Code § 7181, in the manner in which Defendants seek to do so, so as to deprive Plaintiffs of their
ability to choose to remain on ventilator support is an unconstitutional interference with Plaintiffs
exercise of rights to privacy.

52.  Plaintiff prays for an injunction prohibiting Defendants from removing ventilator
support and an order that they institute nutritional support and other medical treatments to as to
provide her with proper care and treatment designed to promote her maximum level of medical

improvement, to insert a tracheostomy tube and a gastric tube, and to provide Plaintiff a reasonable

_ time to locate an alternate faciiity to care for her child in accordance with her religious beliefs.

THIRD COUNT
(Violation of Fourteenth Amendment Rights to Privacy)

53.  Plaintiffs incorporate, herein by reference, paragraphs 1 through 52 as though fully

10.
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set forth herein.

54.  This action arises under the United States Constitution, particularly under the
provisions of the Fourteenth amendment and its right to privacy.

55. Each of the acts complained of herein was committed by the Defendants, and each
of them, and by seeking to deny Latasha Winkfield and Jahi McMath of the rights to priv,acy
including but not limited to their rights to have control over their health care, by refusing to
provide health care to them, and by denying them the right to have control over the health care
decisions affecting Jahi, which are recognized under the Fourteenth Amendment of the U.S.
Constitution.

56. As a proximate cause of the Defendants’ conduct, Plaintiffs, and each of them, are
incurring attorney fees and litigation costs, including the costs of retaining experts.

57.  Plaintiffs pray for relief in the form of a declaration of their rights Privacy over the
healthcare decisions concerning Jahi’s rights to exercise control over her medical decisions and
that the efforts to/ decision of CHO to unilaterally remove Jahi from the ventilator under
California Health and Safety Code § 7181, are an unconstitutional interference with Plaintiff’s
Privacy rights. -

58. Plaintiff prays for an injunction prohibiting Defendants from removing‘/entilator
support and an order that they institute nutritional support and other medical treatments so as to
provide her with proper care and treatment designed to promote her maximum level of medical
improvement, to insert a tracheostomy tube and a gastric tube, and to provide Plaintiff a reasonable
time to locate an alternate facility to care for her child in accordance with her religious beliefs.

FOURTH COUNT

(Violation of the Federal Rehabilitation Act)

59. Plaintiffs incorporate, herein by reference, paragraphs 1 through 60 as though fully
11.
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set forth herein.

60.  Jahi McMath is a handicapped and/or disabled individual as that term is defined
under both the Rehabilitation Act of 1973.

61.  Section 504 of the Rehabilitation Act prohibits discrimination against an “otherwise
qualified” handicapped individual, solely by reasbn of his or her handicap, under any program or
activity receiving federal financial assistance.

62. Hospitals such Defendant Children’s Hospital Oakland, that accepts Medicare and
Medicaid funding, is subject to the Rehabilitation Act.

63. The Hospital has admitted that the sole reason it wishes to withhold ventilator
treatment and the sole reason that it refuses to provide nutrition and other medical treatment for
Jahi McMath over her mother's objections, is because of Jahi’s brain injury—her handicap and
disability.

64. Jahi is “otherwise qualified” to receive treatment dismal long term probspects of
living.

65.  Thus, the Hospital's desire to withhold ventilator treatment, nutritional support, and
other medical treatmenf, from Jahi over her mother's objections, violates the Rehabilitatidn Act.

66. As a proximate cause of the Defendants’ conduct, Plaintiffs, and each of them, are
incurring attorney fees and litigation costs, including the costs of retaining experts.

67.  Plaintiffs pray for relief in the form of a declaration the effort to remove Jahi from
her ventilator under California Health and Safety Code § 7181, and their refusal to provide her
with medical care and nutritional support violates the Rehabilitation Act and, therefore,
Defendants should be ordéred to continue said support and to provide nutritional support and other
medical support designed to allow Jahi to continue existing and to have a best chance of regaining

some brain function.
12.
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68.  Plaintiff prays for an injunction prohibiting Defendants from removing ventilator
support and an order that they institute nutritional support and other medical treatments so as to
provide her with proper care and treatment designed to promote her maximum level of medical
improvement, to insert a tracheostomy tube and a gastric tube, and to provide Plaintiff a reasonable
time to locate an alternate facility to care for her child in accordance with her religious beliefs.

FIFTH COUNT

(Americans with Disabilities Act)
69. Plaintiffs incorporate, herein by reference, paragraphs 1 through 68 as though fully

set forth herein.

70. Section 302 of the Americans with Disabilities Act (“ADA”) prohibits discrimination
against disabled individuals by “public accommodations.” 42 U.S.C. § 12182.

71. A “disability” is “a physical or mental impairment that substantially limits one or
more of the major life activities” of an individual. 42 U.S.C. § 12102(2). This includes any
physiological disorder or condition affecting the neurological system, musculoskeletal system, or
sense organs, among others. 28 C.F.R. § 36.104 (definition of “physical or mental impairment”).

72. Brain damage from lack of oxygen is a disability, because it affects Jahi’s
neurological functioning, ability to walk, and ability to see or talk.

73. “Public accommodation” is defined to include a “professional office of a health care
provider, hospital, or other service establishment.” 42 U.é.C. § 12181(7). The Hospital is a public
accommodation under the ADA. 28 C.F.R. § 36.104.

74. Section 302(a) of the ADA states a general rule of nondiscrimination against the

disabled: General rule. No individual shall be discriminated against on the basis of disability in the

full and equal enjoyment of the goods, services, facilities, privileges, advantages, or
13.
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accommodation of any place of public accommodations by any person who owns, leases (or leases
to), or operates a place of public accommodation. 42 U.S.C. § 12182(a).

75.  In contrast to the Rehabilitation Act, the ADA does not require that a handicapped
individual be “otherwise qualified” to receive the benefits of participation. Further, section
302(b)(1)(A) of the ADA states that “[i]t shall be discriminatory to subject an individual or class
of individuals on the basis of a disability ... to a denial of the opportunity of the individual or class
to participate in or benefit from the goods, services, facilities, privileges, advantages, or
accommodations of an entity.” 42 U.S.C. § 12182(b)(1)(A)(1).

76. The Hospital seeks to deny Jahi McMath the benefits of ventilator services, nutrition
and other medical treatment to Jahi McMath by reason of her disability. The Hospital's claim is
that it is “futile” to keep alive a “brain dead” baby, even though the mother has requested such
treatment. But the plain language of the ADA does not permit the denial of ventilator services, and
other medical services such as the provision of nutrition and medical treatment that would keep
alive a brain injured child when those life-saving services would otherwise be provided to a baby
without disabilities at the parent's request. The Hospital's reasoning would lead to the denial of
medical services to brain injured individuals as a class of disabled individuals. Such discrimination
against a vulnerable population class is exactly what the American with Disabilities Acf was
enacted to prohibit. The Hospital would therefore violate the ADA if it were to withhold ventilator
treatment, nutrition and other medical treatment to Jahi McMath.

77. As a proximate cause of the Defendants’ conduct, Plaintiffs, and each of them, are
incurring attorney fees and litigation costs, including the costs of retaining experts.

78.  Plaintiffs pray for relief in the form of a declaration that the efforts of Defendants, and
each of them, to remove Jahi from her ventilator under California Health and Safety Code § 7181,

and their refusal to provide her with medical care and nutritional support violates the ADA and,

14.
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therefore, Defendants should be ordered to continue said support and to provide nutritional support
and other medical support designed to allow Jahi to continue existing and to have a best chance of
regaining brain function.

79.  Plaintiff prays for an injunction prohibiting Defendants from removing ventilator
support and an order that they institute nutritional support and other medical treatments so as to
provide her with proper care and treatment designed to promote her maximum level of medical
improvement, to insert a tracheostomy tube and a gastric tube, and to provide Plaintiff a reasonable
time to locate an alternate facility to care for her child in accordance with her religious beliefs.

PRAYER
Wherefore, Plaintiffs pray for judgment against the Defendants as follows:
Counts One through Five .

1. Declaratory Relief},

| 2. Attorney fees;

3. Injunctive relief including, but not limited, to injunctions precluding removal of
ventilator support and mandating introduction of nutritional support, insertion of a
tracheostomy tube, gastric tube, and to provide other medical treatments and
protocols designed to promote her maximum level of medical improvement and
provision of sufficient time for Plaintiff to locate an alternate facility to care for her
child in accordance with her religious beliefs.

4, Plaintiffs also request that the Court issue whatever additional injunctive relief the
Court deems appropriate; and

5. For such other and further relief as the court may deem proper.

Dated: December 29, 2013 THE DOL W FIRM
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Christopher B. Dolan (#165358)
THE DOLAN LAW FIRM
1438 Market Street

San Francisco, California 94102

Telephone: 415) 421-2800
F:c:?m(l)lr;e g415; 421-2830 FILED
Attorneys for Plaintiff E'F"’ing DEC 30 2013

RICHARD W. WIEKING
CLERK, U.S, DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
OAKLAND
UNITED STATES DISTRICT COURT OF CALIFORNIA

OAKLAND

LATASHA WINKFIELD, as an Individual, caseNo3] 5~ 599 3 E
and as Guardian Ad Litem and mother of Jahi S B A
McMath,
Ex Parte Application for a Temporary
Plaintiff, Restraining Order to Enjoin Defendants from
_ Ending Life Support, Memorandum of Points
V. and Authorities in Support Thereof, Declaration
of Christopher B. Dolan Re Notice and
CHILDREN'S HOSPITAL & RESEARCH Proposed Order
CENTER AT OAKLAND; DR. DAVID
DURAND, and [Filed Concurrently with Plaintiff’s Complaint]
Does 1-100, Inclusive .

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD IN THIS ACTION:

YOU ARE HEREBY NOTIFIED that on December 3030, 2013, at | or as soon
thereafter as this matter may be heard in Courtroom __ of the United States District Court,
Northern District of California, located at 1301 Clay Street, Oakland, CA, Plaintiff LATASHA
WINKFIELD, will hereby move this Court ex parte for a temporary restraining order restraining
Defendant CHILDREN'S HOSPITAL & RESEARCH CENTER AT OAKLAND; and DR. DAVID
DURAND from ending Life Support for the minor Jahi McMath and request for provision of
nutrition and other medical treatment to provide optimize her physical condition and avoid
conditions like hypothyroidism, while the Court makes its ruling. Plaintiff also seeks an 6rder

Complaint
-1-
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compelling placement of a tracheostomy tube and gastric feeding tube into Jahi McMath so that she
can be prO\;ided proper respiratory support and nutrition and so that she can meet the conditions
required for transfer to another facility.

This application is made pursuant to Federal Rules of €ivil Procedure Rule 65(b) and U.S.

Disf. Court, Northern District of California, Local Rule 65-1. The ex parte relief requested is
appropriate because, absent an injunction prohibiting Defendants from proceeding with ending life
support measures, Defendants are going to terminate Jahi McMath’s ventilator support at 5:00 p.m.
on December 30, 2013 (this day) thereby leading to the inevitable, and immediate, cessation of the
beating of her heart. Plaintiff will likely suffer irreparable harm in that her daughter will die, whereas
the only harm to Defendants will be the resulting continuation of the status quo of allowing the
minor to remain on life support.

Further, Plaintiff has a likelihood of succeeding on the merits of her case because, inter alia,
Defendants proposed action, i.e., removal of cardio pulmonary support, over the objection of Nailah
Winkfield, the health care decision maker for her minor child Jahi based upon the classification of
Jahi as brain dead pursuant to California Health and Safety Code 7180 &7821 and against her
religious principals, is unconstitutional in so far as it interferes with Plaintiff’s exercise of her rights
to freedom of religion under the first amendment and interference with her privacy rights under the
Fourth and Fourteenth Amendments recognized rights to privacy in health care decisions and
determination over ones medical treatment. The Plaintiff is actively secking alternate arrangements
for her daughter and failure to institute a TRO and Injunction will make the matter moot as Jahi
McMath will cease to have a heart beat and will have expired. Also, the public interest will be
served, as granting this Temporary Restraining Order will allow the public to have a clear
understanding as o the rights of a parent to continue mechanical support of the life of a loved one as

defined by their religious.
2
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Counsel for Plaintiff properly provided Defendant CHILDREN'S HOSPITAL &
RESEARCH CENTER AT OAKLAND, and DR. DURAND with ex parte notice pursuant to

Federal Rules of Civil Procedure Rule 65(b)(1). (See, The Declaration of Christopher B. Dolan

(hereinafter “Dolan Decl.”) §2.)

This ex parte application is made pursuant to Federal Rules of Civil Procedure Rule 65(b)

and U.8S. Dist. Court, Northern District of California, Local Rule 65-1, and is based upon this notice,
the attached memorandum of points and authorities, the attached Declaration of Christopher Dolan,
the complete records, pleadings, documents and papers on file, and upon such other matters which
may properly come before this Court at the hearing of this application.

Dated: December 27, 2013 THE DOLAN LAW FIRM

By:
Christopher Dolan, Esq.
Attorneys for the Plaintiff

MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION
On December 9, 2013, Jahi McMath went in for a routine procedure to have her tonsils
removed in hopes that it would assist with her sleep apnea. Jahi is 13 years old, and is in the 8"
grade. On December 12, 2013 the Defendants declared Jahi brain dead after her tonsil surgery ended
with her bleeding profusely, going into cardiac arrest, and needing life-support. Currently, Jahi
McMath remains on life-support at Defendant’s Hospital. (See, Dolan Decl. at § 3.)
Initially, a TRO was obtained in the Superior Court of the State of California for the County
of Alameda pending a hearing on a finding of “brain death” pursuant to California Health and Safety
Code 7180 & 7181. On December 24, 2013, the Hon. Evelio Grillo, in and for the Superior Court

3
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for the County of Alameda, found that Jahi McMath was brain dead pursuant to California Health
and Safety Code Section 7080 & 7081 and extended a temporary restraining order requiring that the
Defendant continue to provide ventilator support and maintain the status quo of medical treatment
through December 30, 2012. After such time the Hospital is free to remove the ventilator support
from Jahi McMath and, without such support her heart will cease beating,

Prior to the filing of this action Plaintiff’s Counsel informed Defendant that the family is
undertaking efforts to locate an alternate placement for Jahi so that she can be removed from the
facility. Plaintiff is currently awaiting response from one or more facilities but, given the holidays,
reaching key personnel has been very difficult. Plaintiff has asked her daughter’s health care
providers to provide continued ventilator support, nutritional support, a gastric feeding tube,
tracheostomy tube, and other medical support to optimize Jahi’s chances for survival. Those health
care providers have refused to do so and have indicated an intent to withdraw said support at the
expiration of the State issued TRO at 5:00 on Monday December 30, 2013.

IL LEGAL DISCUSSION
A. Federal Law Authorizes the Relief Requested.
“The purpose of a temporary restraining order is to preserve an existing situation in status
quo until the court has an opportunity to pass upon the merits of the demand for a preliminary

injunction.” (Pan American World Airways, Inc. v. Flight Engineers' Int'l Assoc., (2nd Cir.1962) 306

F.2d 840, 842.) Federal Rules of Civil Procedure Rule 65(b)(1) permits a temporary restraining order

to be granted ex parte if:
(A) Specific facts in an affidavit or a verified complaint clearly show that
immediate and irreparable injury, loss, or damage will result to the movant
before the adverse party can be heard in opposition; and

(B) The movant's attorney certifies in writing any efforts made to give notice
4
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and the reasons why it should not be required.
A temporary restraining order is appropriate if there is proof of: (1) a likelihood of success
on the merits; (2) a substantial threat that plaintiff will suffer irreparable injury if the injunction is
denied; (3) the threat of injury outweighs any damage the injunction might cause defendant, and 4

the injunction will not disserve the public interest. (See Sugar Busters, LLC v. Brennan (5th

Cir.1999) 177 E.3d. 258, 265; CityFed Fin'l Corp. v Office of Thrift Supervision (DC Cir. 1995) 58

F.3d. 738, 746.)

B. Plaintiff Will Suffer a Great Or Irreparable Injury Before This Matter Can Be Heard

On Notice Motion.

Absent an injunction, 13 year old Jahi McMath will be taken off life-support immediately by
the Defendants. There can be no greater irreparable harm than death. (See, Dolan Decl. at 9 4.) This
1s even more troublesome when Plaintiff is exploring viable options to continue life support outside
of the facility that she has alleged injured her daughter. These efforts have proven difficult given the
holidays. |

C. Plaintiff Will Succeed On the Merits of Her Case
The Ninth Circuit Court of Appeals provides that only a reasonable probability of success is

required to support a preliminary injunction. (Gilder v. PGA Tour, Inc., 936 F2d 417, 422 (9th Cir.

1991).) In fact, a “fair chance on the merits” is sufficient for preliminary injunction purposes. (See

Johnson v. Cal State Fort of Accounting, 72 F. 3d 1427, 1429 (9th Cir. 1995).) The trial court may
give even inadmissible evidence some weight, when doing so serves the purpose of preventing

irreparable harm before trial. (See Flynt Distributing Co., Inc. v. Harvey, 734 F.2d 1389, 1394 (9th

Cir. 1984).)

At the very least, the Plaintiff enjoys a “fair chance” of success on the merits, if not a

reasonable possibility of prevailing.
5
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Further, “Though it is not apparent from the face of 28 U.S.C. § 2284(b)(3). some courts

have emphasized that a temporary restraining order will issue only when the party seeking it is likely
to succeed on the merits. ... This court thinks that the better-reasoned view, however, is that the
likelihood of success on the merits should be a minor factor, especially where the potential injury is

great.” (Palmigiano v. Travisono, 317 F. Supp. 776, 787 (D.R.L. 1970). Here, the same hospital that

is alleged to have cause harm to this little girl seeks to proceed unilaterally with ending her life
without an opportunity for the only Court with Jurisdiction considering whether or not the
Constitution has been violated and taking a careful look at legislation who’s purpose was never to
limit damages in a situation where a hospital is alleged to have rendered a little girl gravely injured. .

D. The Threatened Injury Outweighs any Damage That the Injunction Might Cause to
Defendants.

A balancing of the relative hardships on the parties favors granting the requested temporary
restraining order. There is absolutely no dafnage that the Defendants can claim that would override
improperly ending life-support measures on 13 year old Jahi. (See, Dolan Decl. at § 5.) Further,
because Plaintiff seeks to discharge her daughter to z‘m alternate environment there is absolutely no
legitimate argument Defendants can make regarding damages they will suffer.

E. The Public Interest is Served by Allowing Plaintiff’s Claims to be Fully Heard.

The issues raised in Plaintiff’s Complaint and in this restraining order are matters of great
public concern as indicated by the amount of media coverage which has been generated by this case.
This is an issue of first impression; does a parent, once a legal determination of brain death is made,
lose all rights concerning the care to be provided to their child who’s heart still beats assisted by a
ventilator. Does a parent of such a child have a right to object and resist a hospital’s decision to
withdraw life support over and against her objec;tions and religious beliefs? Does the proposed

conduct of the Defendant’s violate the rehabilitation act and/or the ADA? How much time should a
6
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family be provided to locate alternate arrangements that are consistent with their religious beliefs?
F. Plaintiff Should Not Be Required to Post a Security Bond as Defendant Would Suffer
No or Little Injury as a Result of the Institution of the Temporary Restraining Order

Though Federal Rules of Civil Procedure Rule 65(c) asks courts to require a security bond

in conjunction with a temporary restraining order, courts are given wide discretion in the form the

bond may take. (Continental Oil Co. v. Frontier Refining Co., (10th Cir. 1964) 338 F.2d 780, 783.)

In fact, in situations where the likelihood of harm to defendant is small, courts are not obliged to
require a bond to be issued at all. (/d.) Presently, the only harm that would come to Defendants
should the temporary restraining order be granted would be the minimal cost continuing life-support
measures. (See, Dolan Decl. at §6.)
IIL CONCLUSION

Based on the foregoing, Plaintiff respectfully requests that this Court issue a temporary
restraining order and an order to show cause why a preliminary injunction should not be issued

against Defendants as detailed herein.

Dated: December’@ZOB THE DOLAN LAW FIRM

By:
Christopher Dolan, E£s
Attorney for PLAINTII

1
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Christopher B. Dolan (#165358)
THE DOLAN LAW FIRM
1438 Market Street

San Francisco, California 94102
Telephone:  (415) 421-2800
Facsimile: (415) 421-2830

Attorneys for Plaintiff

UNITED STATES DISTRICT COURT OF CALIFORNIA
OAKLAND

LATASHA WINKFIELD, as an Individual,
and as Guardian Ad Litem and mother of Jahi
McMath,

Plaintiff,

V.

CHILDREN'S HOSPITAL & RESEARCH
CENTER AT OAKLAND CHILDREN'S
HOSPITAL & RESEARCH CENTER AT
OAKLAND; DR. DAVID DURAND, and
Does 1-100, Inclusive

I, CHRISTOPHER B. DOLAN, declare as follows:

Case No.:

Declaration of Christopher B. Dolan In Support
of Plaintif's Ex Parte Application for a
Temporary Restraining Order to Enjoin
Defendants from Ending Life Support

1. I am counsel of record for the Plaintiff, and a member in good standing with the State of

California Bar and The Federal Court for the Northern District of California. I make this

declaration in support of Plaintiff's Ex Parte Application For A Temporary Restraining Order

And Order To Show Cause Re: Preliminary Injunction. The facts stated herein are known to

me personally and, if called as a witness, I could and would testify competently thereto.

2. Iprovided actual notice of my intent and served this Ex Parte Application and the Compliant

on counsel for the Defendants this morning. I presume they will oppose this Ex Parte and

EX PARTE APPLICATION FOR A TEMPORARY RESTRANING ORDER TO ENJOIN DEFENDANT FROM
ENDING LIFE-SUPPORT
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(&

will be attending the hearing. Accordingly, proper notice was provided under the Federal

Rules of Evidence.

. On December 9, 2013, Jahi McMath went in for a routine procedure to have her tonsils

removed in hopes that it would assist with her sleep apnea. Jahi is 13 years old, and is in the
8™ grade. On December 12, 2013 the Defendants declared Jahi brain dead after her tonsil
surgery ended with her bleeding profusely, going into cardiac arrest, and needing life-

support. Currently, Jahi McMath remains on life-support at Defendant’s Hospital.

. Plaintiff is actively seeking alternate placement for her child. I myself have tried to assist in

that endeavor and have been informed that sub-acute facilities require that a patient have a

tracheostomy tube and a gastric tube inserted prior to transfer and admission.

. Defendant has refused to follow the directions of Plaintiff to insert such tubes so she can

transfer her daughter because they “won’t provide medical treatment to a dead person.”

. Absent an injunction, this 13 year old girl will be taken off life-support immediately by the

Defendants. There can be no greater irreparable harm than death.

. A balancing of the relative hardships on the partieé favors granting the requested temporary

restraining order. There is absolutely no damage that the Defendants can claim that would
override improperly ending life-support measures on child.

I have informed the Hospital Defendants that the family is actively seeking to re-locate their
daughter to an alternate care facility but, given the holidays, and thé emotional difficulties
accompanying this most critical and catastrophic injury, and the relative naiveté of the
Plaintiff over medical issues, the family, despite best efforts, has been unable to locate
alternate arrangements. All facilities which 1 have spoken to have stated that as a
precondition of transfer they would require that a tracheostomy tube and gastric tube be

placed into Jahi McMath.
9
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I am currently in discussions with healthcare facilities in New York and Phoenix Arizona. I
have provided Dr. Fisher’s most recent neurological evaluation to these facilities. I can
provide, in camera, correspondence with that Phoenix facility. I do not wish to reveal the
name of the facility publically as they are concerned about the large media interest and do not
want a horde of reporters descending on their facility. This prospect of media attention has
already led to two facilities informing me that a factor in their withdraw of their original
teﬁtative agreement to accept Jahi was the potential for disruption and invasion of the privacy
rights of their current patients and their families. Additionally, I have provided the farﬁily
with information on how to apply for In Home Support Services IHSS through the state of
California.

Attached as Exhibit A is a letter from a facility in New York willing to accept Jahi.

Attached as Exhibit B are two Declarations filed by Angela Clement attesting that she has
located a facility which will accept Jahi McMath documenting that arrangements have been
made to transport Jahi to New York if necessary.

Attached as Exhibit C is a true and correct copy of an estimate demonstrating that an air
ambulance has been arranged to transport Jahi to New York and a letter attesting to the
services to be provided in the transport of Jahi. I am aware that sufficient funds exist to pay
for the cost of this flight,

I am in possession of a video taken within the last 24 hours showing Jahi moving her head
and leg while her mother’s voice is nearby. This, according to Dr. Byrne, demonstrates that
she is not dead. I will present a copy of that video to the court and counsel.

Additional time is needed to execute on these plans. The Holidays have made the making of
arrangements very difficult. The family only had six days to execute on the very difficult

series of negotiations and arrangements. This time will result in meeting the hospital’s
10
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objectives of having Jahi removed from their facility and will meet the family’s objectives of
keeping Jahi’s physical body intact so that recovery may take place.

15. On behalf of the family, as their designated legal representative, I have requested that
measures be taken to allow ventilation support to continue and to support the physical health
of Jahi McMath by installing a feeding tube, provide nutrition and place a more permanent
measure to allow oxygen to be delivered.

I declare that the foregoing is true and correct under the penalty of perjury under the
laws of the State of California. Executed on December %72013, in San Francisco,
California.

By:

v

CHRISTOPHER B. DOLAN
DOLAN LAW FIRM
Attorney for Plaintiff

11
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(’e NeWBeginnings Community Cen@r
. ﬂ 12-8 Platinum Court

Medford, NY 11743
“In each loss there is a gain as in every gain there is a loss and with each ending comes a new beginning”

&

December 29, 2013
Dear Attorney Dolan,
New Beginnings is an outpatient severe traumatic brain injury center. We are currently building and

near completion of The Brendan House which will be a long-term private inpatient center that will act as
a long term subacute care inpatient center caring for the severely brain injured patients.

We will be providing Jahi McMath 24 hour licensed nursing staff and licensed respiratory therapists. We
are also hiring a pediatrician who will accept her as his patient.

If you identify any additional needs that we have not addressed in this letter please notify us
immediately so that we can take care of any further requirements that are needed for your clients and
Jahi McMath.

Please contact me at your earliest convenience so that we can further discuss this with you and your
clients.

We appreciate the opportunity to assist you and your clients in this dire situation.

Respectfully Submitted,
AL0jom SCanu

Allyson Scerri
Founder & President

(631) 286-6166 phone , www.nbli.org , (631) 286-6168 fax

Allyson Scerri Steve Scerri Kate DiMeglio
Founder, CEO, President Executive Vice President Executive Director
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DECLARATION OF ANGELA CLEMENTE

I, Angela Clemente, declare and state the following:

1. On December 17, 2013 | was made aware of Jahi McMath delicate medical
situation and the treating hospital's position. On that same day | contacted Chris
Dolan the attorney representing her interests and offered my assistance and
explained to Mr. Dolan that | can pull a team of specialized experts on this type of
subject matter both legally and medically to assist him with his client's needs.

2. | then immediately began to notify each party whose expertise handies the life
flight transportation needs, forensic, legal, medical and death experts, housing
needs for the family, fundraising, media relations and both acute care and sub-
acute care facilities that are open to accepting Jahi McMath into their facility for
placing a PEG and Tracheostomy and for long-term care.

3. As an experienced expert in the subject matter of legal, medical, congressional
and judicial issues surrounding patients in these similar situations | understand
that courts, hospitals, and attomeys are not always aware that there are teams of
skilled and specialized experts who specifically step in as a team effort to
address the needs of medically vuinerable patients who face the same obstacles
as Jahi McMath is facing now. This declaration serves as a formal notice to the
court that Jahi McMath does indeed now have a full team of experts supporting
all her needs identified in paragraph 2. 1 will outiine within this declaration for the
court the expertise and organization|s) and/or individuals who are now working
on her behalf.

4. The medically appropriate life flight transportation needs for Jahi McMath from
California to New York will be fully covered through our teams efforts.

5. We currently have one confirmed long term care facility that has offered to care
for Jahi McMath and we have an additional potential long term care facility. The
accepting facility's formal written acceptance letter will be provided to the court
with this declaration as an additional exhibit identified as exhibit A.

6. The housing needs for the family of Jahi McMath has also been provided by our
~ team. The address for their residence in New York is as follows: 4079 Sound
Avenue Riverhead, New York 11901.
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7. Our team will continue to follow through with other unanticipated needs that may
arise for Jahi McMath and her family.

Hereatfter is a summary of our team of specialized experts:

» David Hammons MD is a retired Emergency Medicine specialist, previously
board certified. He has more than 20 years' experience on his hospital's ethics
committee and took the National Catholic Bioethics Center's one year
certification course in Catholic Bioethics. He taught for 9 years on the faculty of
the Kaiser-Stanford University Emergency Medicine residency program. He has
given talks on end of life care from a medical, legal, and ethical perspective.

e Steve Sanborn has extensive experience with life flight transportation needs,
emergent fundraising, and media relations. Mr. Sanborn and | handled in fulj one
of the most significant and successful cases in the United States related to out-
of-state transfers and acceptance of a critical patient receiving blood and
respirator dependent who was declared medically futile. Prior to the patients
release and move from the hospital whose care the patient was under we
successfully launched a federal investigation into the county hospital's
substandard care and fraudulent Medicare practices resulting in Medicare forcing
the hospital to return $284,106.20 back into the patients Medicare account and
escalating the federal violation against the hospital under Part A Tier 2 as
"severe” and sending a federal investigator in to the hospital to initiate and force
“provider education” without which the hospital's doors would be closed.

* Angela Clemente is a Forensic Intelligence Analyst, Congressional Consultant
and Paralegal. | have worked with the executive, judicial, and legislative
branches of the government on many high-profile cases on criminal violations
related to federal crimes in both medical and criminal cases. | have twenty years
experience in the field of pathology, clinical laboratory, and emergency medicine.
Additionally, | have extensive experience working with the Department of Justice
Office of Inspector General, the U.S. House of Representatives and U.S. Senate
on legislative needs, congressional investigations pertaining to systemic criminal
and medical problems and advising on and launching state and federal
prosecutions against official misconduct. In the year 2008 to the present date |
launch and lead the team efforts with uniquely qualified experts in the fields
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identified in paragraph 2 for assisting vulnerable patients in identical and similar
medical states as Jahi McMath. Additionally, | assess, review, identify and advise
on medical negligence cases also aiding in the launch of forensic criminal
investigations on these same subject matters.

¢ Bobby Schindler and The Terri Schiavo Life & Hope Network is a national
enetwork of resources and support for the medically-dependent, persons with
disabilities and the incapacitated who are in or potentially facing life-threatening
situations. It has communicated with and supported more than 1,000 families,
and has been involved in hundreds of cases since Terri's March 2005 death.

» Dana Cody- Life Legal Defense Foundation is a public interest law firm that
provides resources to defend the lives of vulnerable human beings who are
under threat of death because life-sustaining care is not being provided. LLDF
provides continuing legal education on the issue of forced death. Notably, LLDF
helped support the defense of Terri Schindler Schiavo's life. LLDF has been a
part of the effort to defend Jahi McMath's life and continues to support efforts to
see Jahi moved to a facility that will treat her with the dignity she deserves.

» The Wrongful Death and Injury Institute is multifaceted organization that
specializes in the unethical and unprincipled practices of the healthcare industry
and unregulated death investigation system nationwide within hospitals, prisons,
jails, nursing homes, and assisted living residences.

¢ Dr. Paul A. Byme is a neonatologist and a Clinical Professor of Pediatrics. He is
past President of the Catholic Medical Association. He is the producer of the film
Continuum of Life and the author of Life, Life Support and Death, Beyond Brain
Death, and Brain Death is Not Death. Dr. Bymne has presented testimony on life-
death issues to nine state legislatures beginning in 1967. He opposed Dr. Jack
Kevorkian on Cross-Fire, and has appeared on Good Moming America, the
British Broadcasting Corporation (BBC) documentary, “Are the donors really
dead?”, and public Television in Japan. He is the author of many articles in
medical and law journals and the lay press.

| declare under penalty of perjury that the foregoing information is true and correct.
Executed this 29" day of December 2013.

Cuegde QRired
[4
Angela Cbmente
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ECLARATION OF A CLEMENTE

I, Angela Clemente, declare and state the following:

1. On December 17, 2013 | was made aware of Jahi McMath delicate medical
situation and the treating hospital’s position. On that same day | contacted Chris
Dolan the attorney representing her interests and offered my assistance and
explained to Mr. Dolan that | can pull a team of specialized experts on this type of
subject matter both legally and medically to assist him with his client's needs.

2. | then immediately began to notify each party whose expertise handles the life
flight transportation needs, forensic, legal, medical and death experts, housing
needs for the family, fundraising, media relations and both acute care and sub-
acute care facilities that are open to accepting Jahi McMath into their facility for

_ placing a PEG and Tracheostomy and for long-term care.

3. As an experienced expert in the subject matter of legal, medical, congressional
and judicial issues surrounding patients in these similar situations | understand
that courts, hospitals, and attorneys are not always aware that there are teams of
skilled and specialized experts who specifically step in as a team effort to
address the needs of medically vuinerable patients who face the same obstacles
as Jahi McMath is facing now. This declaration serves as a formal notice to the
court that Jahi McMath does indeed now have a full team of experts supporting
all her needs identified in paragraph 2.

4. | am personally coordinating all efforts on Jahi McMath's transfer and required
medical care.

5. My background is the following- Angela Clemente is a Forensic Intelligence
Analyst, Congressional Consultant and Paralegal. | have worked with or assisted
the executive, judicial, and legislative branches of the government on many high-
profile cases on criminal violations related to federal crimes in both medical and
criminal cases. | have twenty years’ experience in the field of pathology, clinical
laboratory, and emergency medicine. Additionally, | have extensive experience
working with the Department of Justice Office of inspector General, the U.S.
House of Representatives and U.S. Senate on legisiative needs, congressional
investigations pertaining to systemic criminal and medical problems and advising
on and launching state and federal prosecutions against official misconduct. In
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the year 2008 to the present date | launch and lead the team efforts with uniquely
qualified experts in the fields identified in paragraph 2 for assisting vulnerable
patients in identical and similar medical states as Jahi McMath. Additionally, |
assess, review, identify and advise on medical negligence cases also aiding in
the launch of forensic criminal investigations on these same subject matters.

6. | have spoken with Dr. Paul Byrne who assessed Jahi McMath's medical
condition this morning and he is currently working with assisting New Beginnings
a long-term care facility that is willing to accept and care for Jahi McMath
m tol indefinitely.

7. My team has also coordinated an appropriate medical flight and we have an
estimate and documentation to provide this court and Oakland Hospital upon
request.

8. We have housing being provided to Jahi McMath's family upon their arrival in
New York. We can provide the court with the address upon request.

| declare under penalty of perjury that the foregoing information is true and correct.
Executed this 30™ day of December 2013 under penalty of perjury pursuant to the laws
of the State of Califomia.

Arach Clereide

Angela'CIemente
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Global Solutions

Date: December 29, 2013

To: Chris Dolan

From: Medway Air Ambulance, Inc.
Re: Air Ambulance — Jahi McMadh

MedWay Air Ambulance makes the following proposal for air ambulance
transport from Oakland, Ca to Long Island, NY:

Aircraft: Privale Lear Jet Aircraft - 5:35 hours 1 stop
Medical: ICU RN/ Respiratory Therapist

Equipment: AIS ind oxygen and ventilator

Ground Transportation: included in Oakland and Long Istand
Passengers: 2

Luggage 3 medium sizeé sult cases

Cost of the transport : $31,910.00USD.
Discount Available: 12/31- $27,950.00.

All licenses, insurance, and information available at’
www.medwavairambulance .com

Thank you for the opportunity to quote this transport, and should you or the
family have any further questions please contact us at 800-233-0655
24hours a day 7 days a week.

Sincerely,
Rick Moore
President

PO Box 490907
Lawrenceville, GA 30049-0507
800-233-0655 770-963-1412 Fax 770-962-3253
Emall: medwayair@aol.com
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Christopher B. Dolan, Esq. (SBN 165358)
THE DOLAN LAW FIRM

1438 Market Street

San Francisco, California 94102

Tel: (415) 421-2800

Fax: (415) 421-2830

Attorneys for Plaintiffs

LATASHA WINKFIELD

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

LATASHA WINKFIELD, an individual Case No.
parent and guardian of Jahi McMath, a )
minor Declaration of Paul Byrne M.D.

Plaintiff,

CHILDRENS HOSPITAL OAKLAND, Dr.
David Durand M.D. and DOES 1 through
10, inclusive

Defendants

R R N N T L L T R e e

1). I Dr. Paul Byrne am a medical doctor, Board Certified in Pediatrics with a sub-

board in Neonatal-Perinatal Medicine of American Board of Pediatrics.
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2). Ihave served in many academic positions including as the Director of
Neonatology, St. Charles Mercy Hospital, Qctober 2000-2012, Oregon, OH
Neonatologist, St. Charles Mercy Hospital, 1991-2012, Oregon, OH.

3.1 am licensed to practice medicine in Ohio, Nebraska and Missouri.

4) 1 have published articles on brain death and related topics in the medical literature,
law literature and the lay press for more than thirty years.

5). Ihave been qualified as an expert in matters related to central nervous system
dysfunction in Michigan, Ohio and Virginia.

6). I have examined and treated children that have been diagnosed as “brain dead” and
have, with proper treatment, seen them recover from Brain death to varying degrees
including one patient which recovered to finish school, get married and have children
and live an otherwise productive life.

7). Although not licénsed in. Virginia, I provided expert testimony in the case of the
Matter of Baby K, 832 F.Supp 1022 (E.D.Va.,1993), wherein the issue of brain death in
a child was the central issue. In Baby K the Hospital sought declaratory relief that it
had no obligation to continue to provide respiratory support to an anencephalic child
(congenital defect where there is a brain stem but cerebral cortex is absent). The
hospital in Baby K., like the hospital here, encouraged her mother to remove ber from a
ventilator stating that such treatment was “futile” and decided to “wait a reasopable |
time for the caregiver to terminate aggressive therapy.” The court in Baby K, stated,
Reflecting the constitutional principles of family autonomy and the presumption in
favor of life, courts have generally scrutinized a family's decision only where the family
bas sought to terminate or withhold medical treatment for an incompetent minor or

incompetent adult. See, e.g., Cruzan, 497 U.S. at 270-75, 110 S.Ct. at 284749 (and
2.
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1 cases cited therein). In a recent case in which a hospital sought to terminate life-
2 supporting ventilation over the objections of the patient's husband, a Minnesota state
3 court refused to remove decision making authority from the husband. In re Wanglie,
: No. PX-91-283 (Prob.Ct., Hennepin Co., Minn., June 28, 1991). Likewise, where
Z parents disagreed over whether to continue life-supporting mechanical ventilation,
7 nutrition, and hydration for a minor child in an imreversible stupor or coma, a Georgia
8 state court gave effect to the decision of the parent opting in favor of life support.
9 (Matter of Baby K 832 F.Supp. 1022, 1031.
10 8) I have personally seen, but have not conducted a full physical examination of Jahi
j; . McMath becanse I am not licensed to practice medicine in California. I have also e
13 reviewed Dr. Fischer’s medical examination record dated 12/23/2013. Thave read
14 excefpts of Dr. Shannahan’s deposition testimony including the following;
15

Q. . If you look at your second examinaticn, please,
16| 12/12/2013. The third paragraph down you wrote in the
last two sentences: Her diabetes insipidus suggests
17| hypothalamic death; can you tell us what that means,
18 please.

19 A. So she was excreting much more urine than a
normal person should and not being able to retain a normal
20 amount of water, which indicates that she was missing a
hormone excreted by the hypothalamus and that the
51| hypothalamus was not working correctly.
Q. Is there an examination that can measure that in
22| some sort of a device, machine or otherwise?
A. Yes, it's blood tests measuring the sodium level
23| and the concentration of the urine, s0 it's an inability
+o concentrate the urine, and then there is rising sodium
24| plood levels as a consequence, and that can be treated
with a medication and corrected.
25| 0. Did you examine any of the blood tests to see
whether or not there was confirmation of your
26 suggestion? '
27 A. Yes.
0. Is that reported in here?
28| A- No, it is not.
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Q. What tests did you review?
A. The urine concentration and sodium levels that
were part of her lab tests.

Q. In the -- did you request any type of medications
to be given to address that hypothalamic condition?
A. , No.

8). I have reviewed the literature published in the Journal of Neurology including articles
written in 2008 and 2010 which demonstrate that there no consensus in the medical field as
to what constitutes death, whether it is brain death, cessation of the heart, etc.
9). I have, by invitation of the mother been bedside to see Jahi McMath. I personally
observed that when the grandmother stimulated Jahi with ber voice and touch, Jahi moved
ber arms and legs with a squirming movement- in my opinion this signifies that she is not
dead
10). EEG measurements are measurement of only the lem outer region of the brain and
provides no information of the interior function of the brain
11). In my professional opinion she is not a cadaver- her heart beats thousands of times a
day and has done so since this event- she is a living person- she is not dead
12). She should receive treatment as she is alive just like anyone else with severe head
injury. Jahi has not had nutrition fox two weeks she needs nutrition, protéi.ns necessary for
the recovery of the brain— thyroid and adrenal hormones and evaluations for blood gasses
and electrolytes and have necessary adjustments made to help her get well
13) If she gets treatment she will have a chance to recover brain function.
Signed under penalty of perjury this 30 day of December, 2013, in Oakland California.

/0/'2“//4‘ ) /1’/30/ 2_0f3
Dr. Paul B
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Douglas C. Straus (Bar No. 96301)
dstraus(@archernorris.com
ARCHER NORRIS

2033 North Main Street, Suite 800

Walnut Creek, CA 94596-3759 E

Telephone:  925.930.6600 “Filing FILED
Facsimile: 925.930.6620 DEC 3 0 2013
Attorneys for Defendant WARD W, WIEKING
CHILDREN’S HOSPITAL & RESEARCH RS SR Couar
CENTER AT OAKLAND | NORTHERN DISTRICTQF O

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

LATASHA WINKFIELD, an individual Cas£(l 3 59 9 a
parent and guardian of Jahi McMath, a
minor, OPPOSITION TO PROPOSED
TEMPORARY RESTRAINING ORDER
Plaintiff, AND INJUNCTIVE RELIEF

V.

CHILDRENS HOSPITAL OAKLAND,
DR. DAVID DURAND, M.D. and DOES
1 through 10, inclusive,

Defendant.

OPPOSITION TO PROPOSED TEMPORARY
RESTRAINING ORDER
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Ms. Winkfield Has Not Suffered Any Violation of Her Procedural Due

Process RIGHES ..o sressoserenes

A, California’s statutes have been followed and that Ms. McMath is

o 22T S OO USSR

B. The Legislature has never provided a long-lasting parental veto
when it comes to terminating the operation of a ventilator after a

proper determination of death ..........cccovvvineneeninieiinniineen,

Plaintiff’s Substantive Due Process and First Amendment Claims, Which
Involve the Same Primary Right and Seek the Same Injunctive Relief as
Those Sought in Her Prior State Court Action, Are Barred by the Doctrine

OF RES JUAICALA ..c.vveeiiiiiiiis st esitecesis e e seeeseereeesensaessssnneessneseessssesssnsessesees

There Is No Fundamental Right or First Amendment Right Conferring
Upon a Parent Control Over Removal of Ventilation From a Brain-Dead

PalIBNL. e ctiei ittt et e et essereeesbeteeeteesaneeesaereesneareesareessasraesareeeaseeens

A. Parents Do Not Possess Fundamental Rights to Define Death,
Determine Death, and To Decide When a Hospital Can Remove a

Ventilator from a Brain-Dead Patient ........cocovvveveieveevieieereeeerseessessenenes

B. The California Statutes Defining Death and Creating a Reasonably
Brief Period for Family To Gather at Bedside Before Ventilation
Can Be Removed Do Not Implicate the First Amendment, the

Fourth Amendment or the Fourteenth Amendment...........coooeveveernnen.

-------------------------------------------------------------------------------------------------------------------

.....................................................................................................................

----------------------------------------------------

-------------------------------------------------------------------------------------------------------------

........................................................................................................................

OPPOSITION TO PROPOSED TEMP.
RESTRAINING ORDER
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INTRODUCTION

Plaintiff Latasha Winkfield’s request for an extremely broad temporary order compelling

Children’s Hospital & Research Center at Oakland (“Children’s Hospital”) to: (i) keep Plaintiff’s

deceased daughter Jahi McMath on a ventilator for an indefinite period of time, (ii) provide

nutrition to a deceased body and (iii) perform surgical procedures on that body should be denied

for multiple reasons:

Because Ms. McMath has already died, no irreparable harm results from turning
off her ventilator.

There is no due process violation here because the State court conducted an
evidentiary hearing, received evidence from three physicians (Plaintiff offered no
contrary evidence) and required Children’s Hospital to prove the fact of death by
clear and convincing evidence.

There is no violation of religious rights here because there is no religious right to
reject the scientific definition of death developed by medical professionals and
enacted by the California Legislature into State law with app;'opriate safeguards.
There is no violation of the right to privacy because there is no privacy right that
allows a family to require ongoing medical treatment of a dead body.

There is no violation of the Fedéral Rehabilitation Act or the Americans With

Disabilities Act because death is not a “disability.”

A California State Court correctly concluded, after three days of hearings and based on

uncontroverted evidence, that Ms. McMath is, sadly, deceased. Her brain has not received

oxygen for well over two weeks according to the State Court-appointed expert, Stanford

neurologist Paul Fisher. Accordingly, the State Court ruled that the decedent’s ventilator can be

turned off after 5:00 P.M. today. Turning off a ventilator that assists in delivery of oxygen to a

OPPOSITION TO PROPOSED TEMPORARY
1 RESTRAINING ORDER
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dead person causes no irreparable harm—regardless of the religious beliefs of the decedent’s
family.

California Health & Safety Code sections 7180-81 defining death and Alameda County
Superior Court Judge Evelio Grillo’s decision that Ms. McMath is dead do not violate any
constitutional or due process right of Ms. McMath or Plaintiff. There is no constitutional right to
define death based on religious belief rather than medical science. Plaintiff was afforded an
evidentiary hearing in State court as well as the benefit of a Court-appointed expert. There was
ample evidence before Judge Grillo that Ms. McMath had died—that she had suffered total and
irreparable cessation of brain function. Despite hearings conducted over three days, Plaintiff
offered no contrary evidence. The constitutional challenges are without merit. Moreover,
Plaintiff failed to raise these constitutional claims in the prior state court action.

Plaintiff has had ample time to find another facility that might accept her deceased
daughter’s body. No such facility has been identified and it is not plausible that a medical facility
will be located that is willing to care for such a deceased person. Ordering any further protection
for Ms. McMath’s body would imply that it is plausible that the United States Constitution allows
parents/family members, not State legislatures and medical professionals, to define death.

Plaintiff’s moving papers cite not a single legal authority that supports any prong of her
preposterous constitutional and statutory claims. Because there is neither precedent nor logic for
the outlandish assertion that a family has a legal right to compel continuing treatment of a dead
person, Ms. Winkfield’s constitutional and statutory challenge lacks any probability of success on
the merits--despite the tragedy of her daughter’s death. And becausé Ms. Winkfield’s daughter is
irreversibly dead, no irreparable harm is threatened by allowing the temporary restraining order to
expire at 5:00 PM today. Given that these essential prerequisites of injunctive relief are not

present, the petition should be denied.

2 OPPOSITION TO PROPOSED TEMPORARY
C0413001/1724572-1 RESTRAINING ORDER
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“

BACKGROUND

The California Legislature has declared that “An individual who has sustained . . .
irreversible cessation of all functions of the entire brain, including the brain stem, is dead.” Cal.
Health & Safety Code § 7180(a)." Three doctors, including a court-appointed child neurologist
from Stanford University Medical Center, have determined and stated under oath that thirteen-
year-old Jahi McMath has sustained an irreversible cessation of all functions of the brain,
including the brain stem. To put it more plainly, the three doctors have determined that Ms.
McMath is, unfortunately, dead. There is no contrary evidence.

After the initial diagnosis of death by treating physicians, Plaintiff Latasha Winkfield
applied for, and the Alameda County Superior Court issued, a temporary restraining order,
requiring Respondent Children’s Hospital to maintain Ms. McMath on a ventilator pending
further proceedings. The Superior Court subsequently appointed a preeminent child neurologist,
Dr. Paul Fisher, to provide an independent examination of Ms. McMath. Dr. Fisher determined
that Ms, McMath has suffered a “known, irreversible brain injury” meeting “all criteria” for brain
death. Dr. Fisher testified to that effect in court, including responding to cross-examination by
Ms. Winkfield’s counsel.? Other testimony was taken, evidence received, and the matter
submitted to the Superior Court for decision.

The Superior Court, applying a clear and convincing evidence standard, ruled that the
temporary restraining order should be lifted because such evidence leads inexorably to a single
conclusion, “that [Ms. McMath] suffered brain death and was deceased . . . .” Death having been

confirmed, the Superior Court ruled that the temporary restraining order will expire at 5:00 p.m.

! All further statutory references are to the California Health & Safety Code unless
otherwise indicated.

2 Plaintiff stipulated that Dr. Fisher had conducted a proper examination and followed
accepted procedures in determining that Ms. McMath had died.

3 OPPOSITION TO PROPOSED TEMPORARY
RESTRAINING ORDER
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on Monday, December 30, 2013. In other words, given the irrefutable fact of Ms. McMath’s
death, then after such time, Children’s Hospital is no longer under any court order to keep the
ventilator going.

It is against this factual and procedural background that Ms. Winkfield asks this Court to
postpone the removal of the ventilator by issuing another temporary restraining order. Her
request is based upon her desire that her daughter be maintained on a ventilator indefinitely,
despite the confirmation of death. As difficult as it undoubtedly is to accept given the sudden
nature of the tragedy, Ms. McMath is dead.

A temporary restraining order will only issue if the plaintiff has esté.blished: Da
likelihood of success on the merits and the possibility of immediate irreparable injury, or (2) the
existence of serious questions going to the merits and that the balance of hardships tips heavily in
its favor. See Metro Publishing, Ltd. v. San Jose Mercury News, 987 F.2d 637, 639 (9th Cir.
1993). Whatever effort a plaintiff makes, at an “irreducible minimum,” there must be a “fair
chance of success on the merits.” National Wildlife Federation v. Coston, 773 F.2d 1513, 1517
(9th Cir. 1985). No such showing has been made here.

Here, there is no threat of irreparable harm to justify injunctive relief. Nor is there any
serious question of a constitutional right to compel medical professionals to disregard science and
law and continue ministering to a deceased body. However the claim is styled, there is no fair
chance of success on the merits.

PROCEDURAL HISTORY & STATEMENT OF FACTS

On December 9, 2013, Jahi McMath, a minor, was admitted to Children’s Hospital to
undergo a complicated surgical procedure. (Exh. 3, p. 20, line 3) On December 11, 2013,
following that procedure, Ms. McMath was determined to be brain dead by Dr. Shanahan, a

physician with privileges at Children’s Hospital. (Exh. 9, p. 48) This conclusion was confirmed

4 OPPOSITION TO PROPOSED TEMPORARY
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by an independent evaluation, conducted by Dr. Heidersbach the following day. (Exh. 8, p. 45)
After providing at least eight days for Ms. McMath’s family to absorb this horrible shock,
Children’s Hospital notified the family of its intention to withdraw the ventilator that is supplyiﬁg
oxygen to Ms. McMath’s body. (Exh. 10, p. 51)

On Friday, December 20, 2013, Latasha Winkfield, the mother of Jahi McMath, filed a
verified petition and ex parte application with the Superior Court for Alameda County, seeking
(1) an order authorizing Ms. Winkfield to make medical care decisions for Ms. McMath and (2)
an injunction prohibiting Children’s Hospital from removing Ms. McMath from the ventilator.
(Exhs. 1-6) Children’s Hospital filed its opposition to the petition and application that same day.
(Exh. 7, p. 36) In its opposition, Children’s Hospital argued that there were no medical care
decisions left to be made for Ms. McMath because she was “brain dead” within the meaning of
the applicable California statute—California Health and Safety Code section 7180. (Exh. 7, pp.
39-41) Children’s Hospital further argued that all of the proper procedures for such a diagnosis—
including independent confirmation by another physician, a diagnosis made in accordance with
accepted medical standards, and a reasonably brief period of accommodation for the family of the
deceased—had been followed. (Id., citing Cal. Health & Safety Code §§ 7180, 7181, 1254.4)

The matter was heard by the court that same day and, following the hearing, the court
issued an order temporarily restraining Children’s Hospital from changing Ms. McMath’s level of
support. (Exh. 11, pp. 56-57) The order also continued the hearing to Monday, December 23,
2013, and directed the parties to attempt to contact other physicians, unaffiliated with Children’s
Hospital, and determine whether any of them would be available to conduct yet another
evaluation of Ms. McMath. (Id.)

On December 23, the court reconvened the hearing. At the hearing, the Court ordered that

Dr. Paul Fisher, a physician and the Chief of Child Neurology for the Stanford University School

5 OPPOSITION TO PROPOSED TEMPORARY
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of Medicine, be appointed a Court expert to conduct another independent evaluation of Ms.
McMath. (Exh. 16, pp. 117-18) Dr. Fisher examined Ms. McMath that same afternoon. The
December 23rd order also continued the hearing to the next day and, by separate order, the court
extended the restraining order until December 30, 2013. (Exh. 16, p. 118; Exh. 17, pp. 119-20)

At the continued hearing on December 24, the court received several exhibits and heard
testimony from Drs. Shanahan and Fisher. (See Exh. 26, pp. 171-73; see also Exhs. 19-25
[exhibits received by court]) Both doctors described their examination of Ms. McMath, discussed
the established medical procedures for determining brain death and testified that Ms. McMath
was brain dead. (Exh. 26, pp. 171-73) The court took the matter under submission. (/d.)

In a verbal ruling from the bench on December 24, 2013 that was confirmed by a
subsequent written order, the court denied Ms. Winkfield’s petition to be appointed to make
healthcare decisions for Ms. McMath because Ms. McMath was deceased and denied the request
an injunction prohibiting Children’s Hospital from removing Ms. McMath from the ventilator,
but stayed the effect of the order until Monday, December 30, 2013, at 5:00 p.m., when the
previously-extended temporary restraining order would no longer be in effect. (Exh. 26, pp. 184-
85)

LEGAL ARGUMENT

A state court has already determined, by clear and convincing evidence, that Ms. McMath
is dead. (See Exh. 26, p. 182, lines 11-13) It appointed a well-respected neurologist from
Stanford Medical Center, Dr. Paul Fisher, to conduct an independent examination of Ms. McMath.
In so ruling, the state court acknowledged the essential fact that should not be lost on this Court
when examining Ms. Winkfield’s claim of irreparable harm—dead people do not need additional

health care treatment:

It would appear to be self-evident that where legal death has
occurred, one cannot . . . make health care decisions on behalf of a

6 OPPOSITION TO PROPOSED TEMPORARY
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deceased person, i.e., a person for whom additional medical
treatment would be futile.

(See Exh. 26, p. 169, lines 20-22, fn. 2, italics original)

Yet that is what this Court is now being asked to do—issue a court order requiring that
Children’s Hospital continue to treat Ms. McMath as if she were still alive. Issuance of an
injunction would mean that Children’s Hospital must continue to administer futile additional
treatment simply because Ms. Winkﬁeld insists—all evidence to the contrary-- that her daughter
is not dead. (See Exh. 3, p. 21, lines 21-25; p. 22, line 1; p. 23, lines 1-21) No irreparable harm
can come to a dead person from the failure to provide additional medical care aimed at sustaining
life. And assuming that the question of Ms. McMath’s death may have been open when Ms.
Winkfield first went to state court seeking injunctive relief, that question has now been
definitively closed. There is nothing left to resolve with respect to medical treatment or the
question of whether Ms. McMath is dead. And because she is dead, there is no basis to order

Children’s Hospital to refrain from taking Ms. McMath off of the ventilator.

I Ms. Winkfield Has Not Suffered Any Violation of Her Procedural Due Process
Rights

To the extent Ms. Winkfield is seeking injunctive relief based on an asserted violation of
her procedural due process rights, no such violation has occurred. There is no question that every
statutory procedure that needed to be followed has been followed here and that due process was
provided. And the Legislature has never provided a parental veto when it comes to terminating

cardiopulmonary support following a proper determination of death.

A, California’s statutes have been followed and that Ms. McMath is dead.

Section 7180 provides that “[a]n individual who has sustained . . . irreversible cessation of
all functions of the entire brain, including the brain stem, is dead.” § 7180(a). That section also
states that “[a] determination of death must be made in accordance with accepted medical

7 OPPOSITION TO PROPOSED TEMPORARY
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standards. Id. And section 7181 requires “independent confirmation by another physician” when
a determination of brain death has been made. § 7181. Notably, section 7181 does not require
confirmation by an independent physician (i.e., a physician who is not affiliated with the hospital
where the original diagnosis of death was made). See United States v. Humphries, 728 F.3d 1028,
1032 (9th Cir. 2013) (explaining that the first step in interpreting a statute is to determine whether
the language at issue has a plain and unambiguous meaning with regard to the particular dispute
in the case and, if it does, the court’s inquiry is at an end) (citing Robinson v. Shell Oil Co., 519
U.S. 337, 340 (1997)). Rather, as its language plainly states, section 7181 requires only an
“independent confirmation by another physician.” § 7181 (emphasis added).

Children’s Hospital followed this statutory requirement before Ms. Winkfield went to
court. On December 11, 2013, Dr. Robin Shanahan made a determination that Ms. McMath had
suffered “irreversible cessation of all functions of her entire brain, including her brain stem.”

(See Exh. 9, p. 48, lines 12-14) The very next day, “another physician”—Dr. Robert
Heidersbach——*“independently confirmed” through his own examination that Ms. McMath had
suffered “an irreversible cessation of all the functions of the entire brain, including her brain stem
and had no respiratory brain stem function.” (See Exh. 8, p. 45, lines 18-20)

Nonetheless, the Superior Court appointed Dr. Paul Fisher to conduct his own
independent examination of Ms. McMath pursuant to sections 7180 and 7181. (See Exh. 16, p
117 [erroneously referring to sections “7800 and 78017]; see also Exh. 26, p. 171, lines 16-18
[explaining that Dr. Fisher was appointed as “the independent 7181 physician™])

That same day, Dr. Fisher performed an independent examination of Ms. McMath for the
purpose of determining whether, under the applicable medical standards, she was brain dead. His

conclusion that Ms. McMath is brain dead is unequivocal:

Overall, unfortunate circumstances in 13-year-old with known,
irreversible brain injury and now complete absence of . . .

8 OPPOSITION TO PROPOSED TEMPORARY
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brainstem function. Child meets all criteria for brain death, by
professional societies and State of California. . . . By my
independent exam, child [is] brain dead . . . .

(See Exh. 19, p. 128, emphasis added)

On December 24, 2013, the Superior Court conducted a hearing that included the
testimony (and cross-examination by Winkfield’s counsel) of Dr. Fisher and Dr. Shanahan. (See
Exh. 26, p. 171, line 24 through p. 173, line 18) The court admitted into evidence Dr. Shanahan’s
and Dr. Fisher’s examination notes, a litany of exhibits on brain death from medical journals and
similar sources, and Dr. Shanahan’s declaration as well as consultation and examination notes.
(Exh. 26, p. 171, line 25 through p. 172, line 11) Ms. Winkfield’s counsel cross-examined both
Dr. Fisher and Dr. Shanahan. (Exh. 26, p. 172, lines 11-20) And, as the court’s order indicates,
“[a]t the conclusion of Dr. Fisher’s cross-examination, [Ms. Winkfield’s] counsel stipulated that
Dr. Fisher conducted the brain death examination and made his brain death diagnosis in accord
with accepted medical standards.” (Exh. 26, p. 172, lines 16-20.) Dr. Fishér testified that Ms.
McMath is brain dead under accepted medical standards. (Exh. 26, p. 172, lines 19-20) After
further proceedings, Dr. Shanahan also testified that Ms. McMath is brain dead under accepted
medical standards. (Exh. 26, p. 173, lines 13-14)

There have been three separate determinations that Ms. McMath is brain dead: one by Dr.
Shanahan, one by Dr. Heidersbach, and one by Dr. Fisher. The Legislature requires only two: an
initial diagnosis and “independent confirmation by another physician.” § 7181. By its plain
language, section 7181 does not require an “independent physician” (i.e., a physician who is not
affiliated with the hospital where the original diagnosis of death was made); instead, it requires
only an “independent confirmation.” Id. Here, Dr. Shanahan made the initial determination and
Dr. Heidersbach provided the independent confirmation. Yet erring on the side of due process

and caution, the Superior Court provided for an additional determination by an independent,

9 OPPOSITION TO PROPOSED TEMPORARY
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court-appointed expert—the preeminent child neurologist, Dr. Fisher. He too determined that Ms.
McMath is brain dead.

Life-sustaining medical treatments—such as a ventilator—serve no purpose when a
patient is dead. Neither does a TRO when the sole purpose of the limited duration injunction is to
ensure that the determination of death had been correctly made. Here, there is no room to dispute
the thrice-confirmed diagnosis of death. Therefore, given that the Superior Court provided due
process in the form of a contested hearing with procedural safeguards such as testimony under
oath and cross-examination and a requirement of proof by clear and convincing evidence, this

Court should reject any argument by Ms. Winkfield that procedural due process was denied.

B. The Legislature has never provided a long-lasting parental veto when it
comes to terminating the operation of a ventilator affer a proper
determination of death.

Given that Ms. McMath is dead, the only other possible due process question before this
Court is who gets to decide when to terminate a ventilator—the parents of the deceased or a
hospital? The gravamen of Ms. Winkfield’s current request for an injunction boils down to her
assertion that diagnosis of death notwithstanding, it is the parents of the deceased that have an
enduring right to decide when a ventilator can be removed. There is no statutory support for such
a contention, and as argued in Section III infra, no substantive due process right either.

Section 1254.4, enacted in 2008, strikes the appropriate balance between a family’s need
for “a reasonably brief period” of time to handle the shock of death and the right of the hospital to
terminate a ventilator at a time it deems appropriate. Section 1254.4(a) states that “A general
acute care hospital shall adopt a policy for providing family or next of kin with a reasonably brief
period of accommodation . . . from the time that a patient is declared dead by reason of
irreversible cessation of all functions of the entire brain, including the brain stem, in accordance

with Section 7180, through discontinuation of cardiopulmonary support of the patient.”

10 OPPOSITION TO PROPOSED TEMPORARY
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Subdivision (b) defines a reasonably brief period very specifically and narrowly: “a ‘reasonably
brief period’ means an amount of time afforded to gather family or next of kin at the patient’s
bedside.” § 1254.4(b) (emphasis added). And during this “reasonably brief period of
accommodation,” a hospital is required to continue “only previously ordered cardiopulmonary
support.” §1254.4(a) (emphasis added). “No other medical intervention is required.” Id.

This statutory scheme makes it clear that it is the hospital—not the decedent’s family or
next of kin—that retains the right to discontinue cardiopulmonary support. As to when such
support is terminated, the statute provides that the hospital’s exercise of its professional discretion
is subject only to providing a “reasonably brief period” for family and next of kin to gather to be
with the deceased patient at bedside.

A fortiori, section 1254.4 does not require an indefinite period for purposes other than
gathering at bedside, such as maintaining a ventilator until a parent decides to terminate support
or completes a search for an alternative facility willing to receive the now-deceased patient and
continue ventilation indefinitely. Nor does the statute vest the final decision in the parents. The
plain language of the statute also makes another thing abundantly clear: no hospital is required to
provide any medical intervention beyond the preexisting cardiopulmonary support. Thus, despite
Ms. Winkfield’s plan to move Ms. McMath to another facility, any procedures that might be
needed to prepare a deceased patient for transport to a different hospital are also not required of
Children’s Hospital.

Here, Children’s Hospital provided Ms. Winkfield and the other family/next of kin with
well in excess of the statutorily required period of accomrﬂodation. As the Division Chief of the
Critical Care Division, Dr. Sharon Williams, stated under oath, Children’s Hospital provided the
family and next of kin “with far more time than the ‘reasonably brief period of accommodation’

for the family to gather at Ms. McMath’s bedside called for by the CHO Guidelines and
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California Health & Safety Code section 1254.4.” (See Exh. 10, p. 51, lines 6-11) Dr. Williams,
who signed her declaration some eight days after hospital staff informed Ms. McMath’s family
and next of kin of her death, noted that the eight-day time period was “far in excess of the 2-3
days that Children’s [Hospital] has considered to be reasonable accommodation in all brain death
cases in the past 10 years.” (Id.) Ms. Winkfield never objected to Dr. Williams’ testimony
during the Superior Court proceedings.

Taken together, sections 7180, 7181 and 1254.4 demonstrate that Ms. Winkfield does not
possess any statutory right to tell Children’s Hospital when it can terminate the ventilator. As
with the determination of death, Children’s Hospital has at all times complied with the statutory
requirements and procedural due process. And because Ms. Winkfield has no statutory right to
define death or to decide when the ventilator can be removed from her deceased daughter, there is

no basis for a temporary restraining order aimed at enabling her to achieve those very ends.

II1. Plaintiff’s Substantive Due Process and First Amendment Claims, Which
Involve the Same Primary Right and Seek the Same Injunctive Relief as Those
Sought in Her Prior State Court Action, Are Barred by the Doctrine of Res
Judicata

Prior to initiating this lawsuit, Ms. Winkfield sought a preliminary injunction in State
court to prevent Children’s Hospital from removing Ms. McMath from the ventilator. The state
court denied her request. (Exh. 26, pp. 167, 184-85) Although she easily could have, Ms.
Winkfield did not raise the constitutional and federal civil rights claims she is now attempting to
assert in this lawsuit. Accordingly, this Court should find that Ms. Winkfield is barred by the
doctrine of res judicata from pursuing these new theories in federal court,

Federal courts give preclusive effect to a state court judgment whenever the courts of that
state would do so. Marrese v. American Academy of Orthopaedic Surgeons, 470 U.S. 373, 380

(1985). In California, an action is barred by res judicata if: (1) the decision in the prior

12 OPPOSITION TO PROPOSED TEMPORARY

C0413001/1724572-1 RESTRAINING ORDER




O 0 9 N B WON e

I O N S N S N R O L N O T N T e S S USU G U SO
W\IO\U’I-PU)N'—‘O\OW\]O\MAUJN'—'O

Case4:13-cv-0i9£}3-SBA Document3 FiIedlZ/SO/li)Pagel? of 28

proceeding is final and on the merits; (2) the present proceeding is on the same cause of action as
the prior proceeding; and (3) the parties in the present proceeding, or parties in privity with them,
wefe parties in the prior proceeding. Fed’n of Hillside & Canyon Assn’s v. City of L.A., 126 Cal.
App. 4th 1180, 1202 (2004). “Res judicata bars the litigation not only of issues that were actually
litigated but also issues that could have been litigated.” Id. (emphasis added). And there is no
exception to res judicata simply because the newly asserted claim involves a statute’s
unconstitutionality. Gospel Missions of America v. City of Los Angeles, 328 F.3d 548, 556 (9th
Cir. 2001). Here, all three elements of res judicata have been satisfied. Thus, this Court should
give preclusive effect to the state court’s denial of Ms. Winkfield’s preliminary injunction.

First, aS to finality, the denial of a preliminary injunction is considered “final” for
purposes of res judicata when “it appears that the court intended a final adjudication of the issue
involved . ...” See Huntingdon Life Sciences, Inc. v. Stop Huntingdon Animal Cruelty US4, Inc.,
129 Cal. App. 4th 1228, 1248-49 (2005). That is undeniably the case here. In the prior state
court action, Ms. Winkfield essentially asked the court to find that she had the right to make
medical decisions for her daughter, including the right to veto the decision by Children’s Hospital
to remove Ms. McMath from the ventilator once brain death had been confirmed. The state
court’s denial of this request amounted to a final adjudication of the rights and interests of both
parties—Winkfield does not have the right to override the hospital’s decision, and Children’s
Hospital does have the right to remove Ms. McMath from the ventilator. No other issues remain
to be resolved in the prior state court action. This fact is made abundantly clear by the state
court’s order, which will allow Children’s Hospital to carry out its plan to remove the ventilator
come 5:00 p.m. on Monday, December 30. (Exh. 26, pp. 184-85) Thus, the finality requirement
for res judicata is met.

As to the second element of res judicata, California courts determine whether the “same”
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cause of action is involved in the two actions by focusing on whether the same “primary right” is
at stake. Eichman v. Fotomat Corp., 147 Cal. App. 3d 1170, 1174 (1983). “[I]f two actions
involve the same injury to the plaintiff and the same wrong by the defendant then the same
primary right is at stake even if in the second suit the plaintiff pleads different theories of
recovery, seeks different forms of relief and/or adds new facts supporting recovery.” Id. “[T]he
harm suffered” is “the significant factor” in determining the primary right. Craigv. Cnty. of Los
Angeles, 221 Cal. App. 3d 1294, 1301 (1990).

This second element is easily satisfied here. The harm that Ms. Winkfield is alleging she
will suffer is the same in this lawsuit as in the prior state court action—the “death” of her already-
deceased daughter. To prevent this alleged harm, Ms. Winkfield is seeking to enforce the same
right that she sought to enforce in the prior state court action—the right to prevent Children’s
Hospital from removing the ventilator. Thus, the same “primary right” is at stake here as in the
prior state court action, and the second element of res judicata is satisfied.

Third, and finally, the parties involved in this action are indisputably the same parties that
were involved in the prior state court action. Thus, the third element of res judicata is easily
satisfied as well.

Therefore, the state court’s denial of Ms: Winkfield’s prior request for injunctive relief
amounts to a final decision on the merits that is subject to res judicata in other California state
courts. And because federal courts give preclusive effect to a state court judgment whenever the
courts of that state would do so, this Court should also find that Plaintiff is barred from raising

these constitutional challenges here.
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III.  There Is No Fundamental Right or First Amendment Right Conferring Upon
a Parent Control Over Removal of Ventilation From a Brain-Dead Patient

A, Parents Do Not Possess Fundamental Rights to Define Death,
Determine Death, and To Decide When a Hospital Can Remove a
Ventilator from a Brain-Dead Patient

It is true that “the Due Process Clause provides heightened protection against
governmental interference with certain fundamental rights and liberty interests.” Washington v.
Glucksberg, 521 U.S. 702, 720 (1997). However, as the nation’s highest court put it, “we ‘have
always been reluctant to expand the concept of substantive due process because guideposts for
responsible decision making in [the unchartered area of medical self-determination] are scarce
and open-ended.”” Id. Courts “must therefore ‘exercise the utmost care when asked to break new
ground in this field ... .”” Id

Substantive due process analysis contains two primary features—a “careful description”
of the asserted fundamental interest and an examination of whether the right as narrowly defined
is ““‘deeply rooted in this Nation’s history and tradition,’ . . . such that ‘neither liberty nor justice
would exist if they were sacrificed.”” Id. at 720-21. Where the nation’s history and traditions
tend to demonstrate the contrary of the asserted right, no such right will be found. Id at 723.

This is particularly true when to announce a new fundamental right, a court “would have to
reverse centuries of legal doctrine and practice, and strike down the considered policy choice of
almost every State.” Id at 723.

Here, the gravamen of Ms. Winkfield’s constitutional claims is presumably that under the
Due Process Clause and/or First Amendment, a parent, not a state legislature, should define death.
And similarly, a parent’s beliefs, not accepted medical practices, should determine when death
has occurred. Thus, goes Ms. Winkfield’s constitutional reasoning, a parent—not a hospital—has
a fundamental right to decide when her deceased child will be taken off of a ventilator.

15 OPPOSITION TO PROPOSED TEMPORARY
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Even the most cursory examination of the Nation’s history and traditions confirms there is
no such fundamental right. Rather, history is replete with examples of legislative prerogatives
taking precedence over parental control. In the health care arena, for example, parental rights
have long yielded to state legislative powers. Pickup v. Brown, 728 F.3d 1042, 1060 (9th Cir.
2013). So while parents do have a constitutionally-protected right regarding the care, custody,
and control of living children, “that right is ‘not without limitations.”” Id Thus, over parental
objection, states may require compulsory vaccination of children. Prince v. Massachusetts, 321
U.S. 158, 166 (1944). And parental beliefs notwithstanding, states may also intervene when a
parent refuses necessary medical care based on spiritual beliefs. Jehovah’s Witnesses of
Washington v. King Cnty. Hosp., 278 F. Supp. 488, 504 (W.D. Wash. 1967) (per curiam), aff’d,
390 U.S. 598 (1968) (per curiam). Indeed, it has always been regarded as constitutionally
unremarkable that a state has “control over parental discretion in dealing with children when their
physical or mental health is jeopardized.” Parham v. JR., 442 U.S. 584, 603 (1979). In all such
instances, the state’s interest does not give way to that of a child’s parent.

The constitution does not even provide a fundamental right for patients to choose a
particular form or method of health care treatment for themselves. Nat’l Ass’n for the
Advancement of Psychoanalysis v. California Bd. of Psychology, 228 F.3d 1043, 1050 (9th Cir.
2000); Mitchell v. Clayton, 995 F.2d 772, 775 (7th Cir. 1993). Even when terminally ill patients
have asserted substantive due process rights to certain drugs and treatments that states have
refused to allow them to take, courts have rejected such claims as falling well “within the area of
governmental interest in protecting public health.” Rutherford v. United States, 616 F.2d 455,
457 (10th Cir. 1980); see also Carnohan v. United States, 616 F.2d 1120, 1122 (9th Cir. 1980)
(per curiam). Thus, “that many of the rights and liberties protected by the Due Process Clause

sound in personal autonomy does not warrant the sweeping conclusion that any and all important,
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intimate and personal decisions are so protected . . . .” Glucksberg, 521 U.S. at 727-28.

If parental beliefs concerning their /iving children’s health must often yield to legislative
mandates contrary to such beliefs, then surely their beliefs as to when a child is dead and when a
ventilator can be removed will also similarly yield to legislative judgments. In other words, there
can be no fundamental right of the sort Ms. Winkfield urges this Court to create. After all, there
can be no question that state legislatures can regulate the determination of when death has
occurred, how that determination is made and when a ventilator can be removed from a brain dead
patient. “It is too well settled to require discussion at this day that the police power of the states
extends to the regulation of certain trades and callings, particularly those which closely concern
the public health.” Watson v. Maryland, 218 U.S. 173, 177 (1910).

At bottom, the governmental action that Ms. Winkfield challenges in claiming a
fundamental right is the State of California’s enactment of the definition of a dead person under
Health and Safety Code section 7180. Section 7180 provides that “[a]n individual who has
sustained . . . irreversible cessation of all functions of the entire brain, including the brain stem, is
dead.”? §71 80(a). Section 7180 also states that “[a] determination of death must be made in
accordance with accepted medical standards.” I/d. And section 7181 requires “independent
confirmation by another physician” when a determination of brain death has been made. § 7181.

Section 7180 is found in “Article 1. Uniform Determination of Death Act” in California’s
Health and Safety Code. As Witkin states, the Uniform Determination of Death Act (“UDDA”)
upon which California’s statute is modeled (and similarly named) “was approved by the National

Conference of Commissioners on Uniform State Laws in 1980.” 14 Witkin Sum. Cal. Law Wills

3 As one appellate court put it, California’s enactment of section 7180 “is a clear
recognition of the fact that the real seat of ‘life’ is brain function rather than mere
metabolic processes which result from respiration and circulation.” Barber v. Superior
Court, 147 Cal. App. 3d 1006, 1014 (1983).
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§ 11 (10th ed. 2010). California is not alone in adopting the UDDA—far from it. “F orty-five
U.S. jurisdictions have adopted a determination of death act that is either identical to, or shares
basic elements with, the UDDA.” Controversies in the Determination of Death, The President’s
Council on Bioethics (January 2009),
http://bioethics.georgetown.edw/pebe/reports/death/chapter].html, n. ii.

For substantive due process analysis purposes, the widespread adoption of the statutory
definition of brain death by 45 states runs contrary to Ms. Winkfield’s parental and personal
definitions of death. History and tradition go against her. There is no history or tradition in this
country of a parental veto over properly-trained medical doctor determinations of death. As the
California Court of Appeal put it when construing sections 7180 and 7181, a determination of
death is made in accordance with ““accepted medical standards.”” Dority v. Superior Court, 145
Cal. App. 3d 273, 278 (1983). And when a treating and consulting physician agree that brain
death has occurred, “the medical profession need not go into court every time it declares brain
death where the diagnostic test results are irrefutable.” Id.

From time immemorial, physicians have determined when people are dead and have
accordingly ceased giving treatment. Here, the treating physician and consulting physician both
determined that Ms. Winkfield’s daughter is brain dead. (Exh. 8, p. 45; Exh. 9, p. 48) Then, after
Ms. Winkfield went to court, a preeminent, court-appointed child neurologist from Stanford
Medical Center also determined that Ms. Winkfield’s daughter is dead. (Exh. 19, p. 128)

As the Court of Appeal in Barber observed, physicians have “no duty to continue [life
sustaining machinery] once it has become futile in the opinion of qualified medical personnel.”
Barber, 147 Cal. App. 3d at 1014. But Ms. Winkfield refuses to believe her daughter is dead, and
invites this Court to create a new, fundamental parental right to veto such scientific

determinations based on her personal beliefs. As the Ninth Circuit very recently put it, a
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substantive due proc’ess claim will be rejected when to hold otherwise would be to “compel the
California legislature, in shaping its regulation of . . . health providers, to accept Plaintiff’s views”
on the subject. Pickup, 728 F.3d at 1061. Ms. Winkfield seeks injunctive relief based upon a
similar argument that she possesses a constitutional right, vested in the Due Process Clause or the
First Amendment, not only to define and determine death, but also to control when a ventilator
will be removed from a brain dead child. Since there is no such fundamental right, there is zero

probability of success on the merits. The petition should be denied.

B. The California Statutes Defining Death and Creating a Reasonably
Brief Period for Family To Gather at Bedside Before Ventilation Can
Be Removed Do Not Implicate the First Amendment, the Fourth
Amendment or the Fourteenth Amendment

The Supreme Court has held that the Free Exercise Clause of the First Amendment
provides an absolute constitutional protection against governmental regulation of religious beliefs.
Employment Div. v. Smith, 494 U.S. 872, 877 (1990) (superseded by statute as applied to federal
government regulation of religious beliefs as stated in Cutter v. Wilkinson, 544 U.S. 709, 714-15
(2005)). However, the Court distinguishes protection of religious belief from protection of the
conduct that one performs, or abstains from performing, in exercising one’s religious beliefs.
Smith, 494 U.S. at 877. Underlying the Court’s jurisprudence in this area is the principle that the
Free Exercise Clause “‘embraces two concepts—freedom to believe and freedom to act.’”
Stormans, Inc. v. Selecky, 586 F.3d 1109, 1128 (9th Cir. 2009). But the Court has “never held
that an individual’s religious beliefs excuse her from compliance with an otherwise valid law
prohibiting conduct that the State is free to regulate.” Smith, 494 U.S. at 878-79 (emphasis
added). To the contrary, the Court has held that “the right of free exercise does not relieve an
individual of the obligation to comply with a ‘valid and neutral law of general applicability on the

ground that the law proscribes (or prescribes) conduct that her religion prescribes (or proscribes).”’
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Id. at 879.

A parent is not relieved of the obligation to comply with mandatory state laws affecting
her child simply because the laws require conduct that does not comport with the parent’s
exercise of their religious beliefs. In an analogous case, the Third Circuit denied a group of
parents’ First Amendment Free Exercise Clause challenge to a Pennsylvania statute that required
mandatory review and reporting for all children receiving homeschooling within the state. Combs
v. Homer-Center Sch. Dist., 540 F.3d 231, 234 (3d Cir. 2008). The parents held a common
religious belief that all education was religion and that God assigned religious matters to the
exclusive jurisdiction of the family; thus, according to the parents, the statute establishing
homeschool review requirements violated their free exercise of religion. /d. The court found the
statute at issue to be a neutral law of general applicability. “‘A law is “neutral” if it does not
target religiously motivated conduct either on its face or as applied in practice.”” Id. at 241-42,
quoting Blackhawk v. Pennsylvania, 381 F.3d 202, 209 (3d Cir. 2004). The statute at issue in
Combs neither targeted religious practice nor selectively imposed burdens on religiously
motivated conduct. Instead, it imposed the same requirements on parents who home-schooled
their children for secular reasons as those imposed on parents who home-schooled their children
for religious reasons. Furthermore, nothing in the record suggested school officials discriminated
against religiously-motivated home education programs. Id. at 242.

Finding the laws to be neutral and of general applicability, the Combs court applied
rational basis review to determine whether the laws violated the parents’ First Amendment rights.
Id at 243. ““‘[R]ational basis review requires merely that the action be rationally related to a
legitimate government objective.”” Id. The court explained that the state had a legitimate interest
in ensuring that children who are taught under home education programs are achieving minimum

educational standards and are demonstrating sustained progress in their educational program. Id,
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The court further explained that the statute’s disclosure requirements and corresponding school
district review rationally further these legitimate state interests. Thus, the statute survived
rational review and did not violate the parents’ First Amendment rights under the Free Exercise
Clause. Combs, 540 F.3d at 243.

Here, Ms. Winkfield asks this Court to relieve her from Children Hospital’s policy
regarding discontinuation of cardiopulmonary support, implemented pursuant to the requirements
of California Health and Safety Code sections 7180, 7181 and 1254.4, because the law requires
her, and all persons within the State, to allow medical professionals to make a determination of
death and take subsequent action that does not comport with Winkfield’s religious belief about
her child’s death. But it is not enough that Ms, Winkfield’s religious beliefs about how to define
“death” conflict with California’s statutory definition and its attendant procedures. As the Ninth
Circuit articulated, “the mere possession of religious convictions which contradict the relevant
concerns of a political society does not relieve the citizen from the discharge of political
responsibilities.” Stormans, 586 F.3d at 1129. Ms. Winkfield’s individual religious beliefs do
not excuse her from compliance with an otherwise valid law regulating conduct that does not
interfere with her religious beliefs.

Health and Safety Code section 1254.4 is a valid law that regulates the conduct of all
general acute care hospitals in the State and requires hospitals to provide family or next of kin of
a person who has been declared dead, by reason of irreversible cessation of all functions of the
brain, with a reasonably brief period of accommodation to gather at the patient’s bedside. §
1254.4. The statute is neutral as to religious beliefs and applies to all hospitals within the State.
A state or local law that is neutral in its text and in its effect is only subject to rational basis
review to be upheld as constitutional. Stormans, 586 F.3d at 1130. Additionally, a law that is

neutral and of general applicability is not required to pass strict scrutiny review and need not be
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justified by a compelling governmental interest even if the law has the incidental effect of
burdening a particular religious practice. Id. at 1129; Church of Lukumi Babalu Ayev. City of
Hialeah, 508 U.S. 520, 531 (1993).

Health and Safety Code section 1254.4 does not target religious practices nor selectively
impose burdens on religiously motivated conduct. See Combs, 540 F.3d at 242. Instead, it vests
hospitals, not families or next of kin, with the discretion to decide what are “reasonable”
accommodations to allow the family and next of kin to gather at the bedside of a deceased, and to
make reasonable accommodations for those who voice a request for “any special religious or
cultural practices” related to paying last respects. § 1254.4(c)(2). Section 1254.4 also guides the
exercise of that discretion, providing that hospitals “shall consider the needs of other patients and
prospective patients in urgent need of care” in determining what is “reasonable,” § 1254.4(d),
thereby implicitly recognizing that hospitals are in the best position to make such determinations.

Since section 12454.4 is a neutral law of general applicability, the only question that
remains is whether it is rationally related to a legitimate government objective. See Combs, 540
F.3d at 242-43. Undoubtedly, it is. Specifically, section 1254.4 serves the legitimate state
interest of allowing hospitals to establish procedures to follow once a patient is dead and no
longer requires medical treatment. The statute, which balances the needs of family members and
next of kin who wish to gather by the bedside of their deceased family member, and the needs of
other patients and prospective patients in urgent need of care, is rationally related to this
legitimate state interest. And although the hospital’s policy may have the incidental effect of
burdening Ms. Winkfield’s particular religious practice, it does not infringe on her First
Amendment rights.

Ms. Winkfield wants Children’s Hospital, in defiance of state law, to conform to her

religious practices by indefinitely prolonging the time her deceased child’s body remains on
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cardiopulmonary support. The First Amendment protects Ms. Winkfield’s freedom to believe
that her child is not dead. However, the First Amendment does not permit Ms. Winkfield to act
on her beliefs by compelling Children’s Hospital to disregard a valid state law that serves a
legitimate state objective. Nor does it to allow her to practice religious beliefs in contradiction to
Children’s Hospital policies and expertise. There is no such First Amendment right; so there is
zero probability of success on the merits.

The Fourth and Fourteenth Amendment analysis is no different. Contrary to Plaintiff’s
allegations, the constitutional rights to privacy under the Fourth and Fourteenth Amendments do
not grant parents the right to have total control over medical treatment decisions of their children.
In fact, the Supreme Court has held that claims concerning medical treatments “are properly
analyzed in terms of a Fourteenth Amendment liberty interest, rather than in terms of a privacy
interest.” Blouin v. Spitzer, 356 F.3d 348, 361 (2d Cir. 2004). This liberty interest is not absolute.
The failure of a healthcare provider to agree with a patient’s unreasonable demand for medical
treatment is a consequence of the exercise of professional judgment, not a basis for a claim the
patient’s constitutional right of privacy and decision making was violated. There is simply no
recognized constitutional privacy right that allows a party to impose its private, scientifically
unfounded definition of death upon society as a whole. Plaintiff cites no authority for the general
proposition that she has a constitutional right to deny that her daughter has died and prevent the
body from being handled in the manner of all deceased bodies.

Here, the privacy argument advanced by Plaintiff has broader implications. Plaintiff is
demanding that this Court force Children’s to continue ventilation, provide nutrition to a dead
body and perform surgical and other medical procedures on that dead body. Even if there were a
right of privacy that allowed each individual to define death in a personal manner (a specious,

unwarranted assumption), there would be no right to impose one’s personal definition of death on
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others to compel them to treaf a dead body as if it were alive.
There is no colorable merit to the constitutional claims. The petition should be denied.
C. Death is not a Disability.

Plaintiff asserts that the refusal to provide medical treatment to her daughter’s dead body
somehow violates section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794) and the
Americans With Disabilities Act (42 § U.S.C. §12101, et seq.). These statutes protect individuals
with “disabilities.” No court has ever found that death is a disability; nor could a court logically
do. Plaintiff’s argument is based on the false premise that her daughter is alive and disabled.

Because Jahi McMath is dead, this argument lacks even a scintilla of merit.
CONCLUSION

There is no doubt that Jahi McMath is dead. As tragic as her death is, her mother does not
possess a constitutional right to redefine death, determine when death has occurred, or determine
when a ventilator can be removed. Therefore, there is no valid reason for this Court to issue a

temporary restraining order.

Dated: December 30, 2013 ARCHER NORRIS

e

Douglas C. Straus

Attorneys for Defendant

CHILDREN’S HOSPITAL & RESEARCH
CENTER AT OAKLAND

24 OPPOSITION TO PROPOSED TEMPORARY
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF CALI FORNI A

LATASHA W NKFI ELD, as an No. C 13-5993 SBA
i ndi vi dual and as guardi an ad
litem and not her of Jahi MMath, ORDER DEFERRI NG I'N
PART AND DENYI NG
Plaintiff, | N PART
PLAI NTI FF' S
V. APPLI CATI ON FOR A
TEMPORARY
CH LDREN S HOSPI TAL & RESEARCH RESTRAI NI NG ORDER
CENTER AT QAKLAND; DR. DAVI D (Docket No. 2)
DURAND:
Def endant s.

/

On Decenber 30, 2013, Plaintiff Latasha Wnkfield noved ex
parte for a tenporary restraining order (TRO seeking to keep Jah
McMat h on cardi o pul nobnary support and to insert a gastric tube
and a tracheostony tube to allow her to be transferred to anot her
facility. Defendants Children’'s Hospital & Research Center at
Cakl and and Dr. David Durand filed an opposition. On the sane
day, the Al aneda County Superior Court entered an order extending
its TRO requiring Defendants to maintain the status quo of
treatnment provided to McMath, but declining to order insertion of
a gastric tube or a tracheostony tube.

To qualify for a tenporary restraining order, the noving
party nust denonstrate “(1) a likelihood of success on the nerits;
(2) a significant threat of irreparable injury; (3) that the
bal ance of hardshi ps favors the applicant; and (4) whether any
public interest favors granting an injunction.” Raich v.

Ashcroft, 352 F.3d 1222, 1227 (9th G r. 2003); see also Wnter v.

Natural Res. Def. Council, Inc., 129 S. C. 365, 374 (2008).
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Alternatively, a tenporary restraining order could issue where
“the likelihood of success is such that serious questions going to
the nerits were raised and the bal ance of hardships tips sharply

inplaintiff’s favor,” so long as the plaintiff denonstrates
i rreparabl e harm and shows that the injunction is in the public

interest. Alliance for the WIld Rockies v. Cottrell, 632 F.3d

1127, 1131 (9th Gr. 2011) (citation and internal quotation and
editing marks omtted).

After considering the papers and the inpact of the
continuation of the state court’s TRO the Court defers
consideration of the application with respect to maintaining the
status quo of treatnent provided to McMath, and DENIES Plaintiff’s
application with regard to insertion of a gastric tube and a
tracheostony tube. The Court will consider a notion for
prelimnary injunction at a hearing before Judge Arnstrong on
January 7, 2014 at 1:00 PM Plaintiff may file a brief no |ater
than January 2, 2014 at 12:00 PM Defendants may file a response
no later than January 3, 2014 at 5:00 PM Plaintiff my file a

reply no |ater than January 6, 2014 at 9:00 AM
I T IS SO ORDERED.

]
1)
Dated: 12502013 Cﬁ@*‘\ﬁ‘&m —

United States District Judge
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Douglas C. Straus (Bar No. 96301)
dstraus{@archernorris.com
ARCHER NORRIS

2033 North Main Street, Suite 800
Walnut Creek, CA 94596-3759
Telephone:  925.930.6600

Facsimile:  925.930.6620 £-Flling FILED

Attorneys for Defendant
CHILDREN’S HOSPITAL & RESEARCH DEC 30 2013

CENTER AT OAKLAND o
RICHARD "u"'f._wln'[;n_:’r: 3.
SR UI%T%'SCH'HL'!EF&ALWU il
NORTHERM mDﬁ.KLﬁ.ND

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
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LATASHA WINKFIELD, an individual Cas£11 3 - 59 93 B,q

parent and guardian of Jahi McMath, a

minor, DECLARATION OF DOUGLAS C,
STRAUS IN OPPOSITION TO PROPOSED
Plaintiff, TEMPORARY RESTRAINING ORDER
AND INJUNCTIVE RELIEF
V.,

CHILDRENS HOSPITAL OAKLAND,
DR. DAVID DURAND, M.D. and DOES
1 through 10, inclusive,

Defendant.

I, Douglas C. Straus, hereby declare:

1. I am counsel for CHILDREN’S HOSPITAL & RESEARCH CENTER AT
OAKLAND (Children's Hospital). If called as a witness, I would competently testify to the
following facts, all of which are within my own personal knowledge.

2. Attached hereto as pages 1 through 211 is an accurate copy of documents filed by
the parties, issued by the Court or proceedings transcribed in Alameda County Superior Court
Action No, RP 13707598 (Bates Numbered 00001-00185). Given the short amount of notice
received, I cannot be 100% certain but I believe all exhibits, declarations and other evidentiary
materials are attached. Not all transcripts have been completed. Portions of transcripts

designated as confidential in the State court proceeding have not been attached.
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3. Jahi McMath has been determined to be dead by three separate physicians,
including a court-appointed expert, Stanford neurologist Paul Fisher. Plaintiff stipulated that Dr.
Fisher performed a competent examination and followed recognized medical protocols in
determining that Ms. McMath was deceased. Plaintiff presented no medical evidence in State
court that Ms. McMath was still alive.

4. Alameda County Superior Court Judge Grillo ruled that Ms. McMath was, very
sadly, dead. He expressly rejected Plaintiff”s demand that her body be provided nutrients and
declined to order any further procedures be performed on that body. Children’s Hospital is fully
complying with Judge Grillo’s Order.

5. Children’s Hospital has repeatedly informed Plaintiff's counsel that Children’s
Hospital cannot possibly consider whether to perform medical procedures on the body of Ms.
McMath until: (a) a facility has been identified that will accept the body; (b) the facility has

established the conditions required for acceptance of the body; (c) there is a defined, lawtul

transportation plan to take the body from Children’s Hospital to the facility; and (d) if the facility '
|

is outside California, the coroner has consented to such a transfer.

6. Plaintiff has never identified any facility willing to accept the body. So there has
been no occasion to even explore what steps, if any, might be required to prepare the body for
transfer.

I declare under penalty of perjury under the laws of the State of California and the laws of
the United States that the foregoing is true and correct.

Executed this 30th day of December, 2013 in Walnut Creek, California.

===

Douglas C. Straus
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