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held that tke rights fixed by the terms of
the contract are exclusive. Plaintiff was en-
titled to have refunded to him the $50 paid
at the time the contract was entered into,
but was entitled to no other or further re-
lief, by way of damages or otherwise. Nor
is he entitled to performance of the contract
in so far as defendant is able to perform the
same, viz., by conveying the property subject
to the homestead right of the wife and her
one-third interest in the remainder of the
land. Such relief could be awarded only by
ignoring the express provisions of the con-
tract. 'The cases cited in support of the view
that plaintiff may demand such partial .per-
formance are not in point. We do not ques-
tion the proposition that where a hushand

contracts to convey land owned by him, a part

of which constitutes his homestead, and his
wife refuses to join in the conveyance, he
may be compelled to perform to the extent
of his power by conveying his interest in the
land. Weitzner v. Thingstad, 55 Minu. 244,
56 N. W, 817. But that rule can have no ap-
plication to a case like that at bar, where
the contract expressly provides the remedy
and rights of the parties in case of the in-
ability of the vendor to perform, No such
Temedy was provided. by the contract con-
strued in the case just cited.

We do not wish to-be understood as hold-
-ing that the contract is so far exclusive of all
~other remedies that damages might not be
.Tecovered in a Pproper action bhased upon
fraud and collusion between the husband
and wife, by which the husband fraudulently
induced the wife to refuse to join in the sale
for the purpose of rendering the title de-
.fective and bringing into force and effect the
clause terminating the contract, But such is
not this action.

It follows that all the relief to which plain-
tiff was entitled was awarded by the court
below, and it was error to grant a new trial.
In no view of the case could plaintiff recov-
-er more than the $50 paid by him at the time
the contract was entered into. It is there-
fore ordered that the order appealed from be
reversed. and the cause remanded to the
court below, with directions to enter judg-
ment as directed by its findings.

EPSTEIN v. CHICAGO G. W. RY. CO.
(Supreme Court of Minnesota. May 26, 1905.)

Appeal from District Court, Hennepin
County; David F. Simpson, Judge.

Action by Max Epstein against the Chica-
go Great ‘Western Railway Company. Ver-
dict for plaintiff. From an order granting a
new trial, plaintiff appeals. Affirmed.

‘Wm. B. McIntyre, for appellant. A. G.
Briggs and T. P. McNamara, for respondent,

PER CURIAM. Action to recover dama-
ges for the wrongful taking and carrying
away of a quantity of sand and soil from the
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rear of plaintifi’s.lot in Minneapolis. The
action was tried before a jury, and a verdict
for $300 returned for plaintiff, whereupon
defendant moved for a new trial upon sev-
eral grounds; among them, that the verdict
was not justified by the evidence and wuas
contrary to law. The motion for a new trial
was granted unless plaintiff would consent to
a reduction of the verdict to $125, which
plaintiff refused, and appealed from the or-
der.

The Iot was 32 feet wide by 122 feet in

Jength, located befween Washington avenue

and the river. The front of the lot was up-
on grade, and ran back for a distance of
about 50 feet, and then sloped upward until
at the rear it was about 5 or 6 feet above
the grade. The material was taken from
the high portion at the back of the lot, caus-
ing it to slope off to the grade. The witness
on the part of appellant placed the dam-
age at from $230 to $325, and respondent’s
witness testified that there was no damage at
all, : :
While the motion for a new trial was bas-
ed upon all of the statutory grounds, it is
evident from the order itself that a new tri-
al was granted upon the ground that the
court did not consider the verdiet justified by
the evidence. It does not appear that the
court exceeded the limits of sound discrétion
in granting the new trial, and thé ca$e is
controlled by the familiar'c'aSe of Hicks v.
Stone, 13 Minn. 434 (Gil. 398). ’
Qvder affirmed. -

MOHR v. WILLTAMS (two cases).
(Supreme Co'urt of Minnesota. June 23, 1905.)

1. NEw TRIAL—EXCESSIVE DAMAGES.
Whether a new trial upon the ground'of
excessive or inadequate damages should be
granted or refused, or whether the verdict
should be reduced where excessive, rests in the
sound judicial diseretion of the trial court, in
reviewing which this court will be guided by
the general rule applicable to other discretion-
ary orders. ]
[Id. Note—For cases in point. see vol. 37,
Cent. Diz. New Irial, §§ 9, 10, 153-156.]

2. ASSAULT — CIVIL ACTION — EVIDENCE—IN-
TENT.

It is unnecessary to show in a civil action
for an assault and battery that defendant in-~
tended by the act complained of to injure the
plaintif. It is sufficient if it appear that the
act was unlawful.

[Ed. Note.—For cases in point, see vol. 4,
Cent. Dig. Assault and Battery, § 2.] .

3. SAME — UNAUTHORIZED OPERATION BY
PHYSICIAN.

A surgical operation by a physician upon
the body of his patient is wrongful and unlaw-
ful where performed without the express or im-
plied consent of the patient. In the absence of
such consent, the physician has no authority,
implied or otherwise, to perform the same. Con-
sent may be implied from circumstances.

4. SAME — EVIDENCE — CONSENT — QUESTION
FOR JURY.

Plaintiff consulted defendant concerning a
difficulty with her right ear. Defendant exam-
ined the organ and advised an operation, to
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which plaintiff consented.. After being placed
under the influence of anwmsthetics, and when
plaintiff was unconscious therefrom. defendant
examined her left ear, and found it in a more
serious condition than her right, and in great-
er need of an operation. He called the at-
tention of plaintiff’'s family physician to the
conditions he had discovered, who attended the
operation at plaintiff’s request, and finally con-
cluded that the operation should be performed
upon the left instead of the right ear, to which
the family physician made no objection. Plain-
tiff had not previously experienced any difficulty
with her left ear, and was not informed prior to
the time she was placed under—thre—imfluence of
anasthetics that any difficulty existed with ref-
erence to it, and she did not consent to an opera-
tion thereon. Subsequently, on the claim that
the operation seriously impaired her sense of
hearing and was wrongful and unlawful, she
brought this action to recover damages for an
assault and battery. It is held:

(a) That defendant' had no authority to per-
form the operation without plaintiff’'s consent,
express or implied.

(b) That her consent was not expressly given,
and whether it should be implied from the cir-
cumstances of the case, was a question for the
jury to determine.

(c) That, if the operation was not authoriz-
ed by the express or-implied consent of plain-
tiff, it was wrongful and unlawful, and con-
stituted, in law, an assault and battery.

(Syllabus by the CGourt.)

Appeal from District Court, Ramsey Coun-
ty; Olin B: Lewis, Judge.

‘Action by Anna Mohr against Cornelius
Williams. From an order denying a motion

for judgment notwithstanding the verdict,

defendant appeals; and from an order grant-
ing a new trial, plaintiff appeals. Aflirmed.

H. A. Loughran and 8. C. Olmstead, for
plaintiff, Keith, Evans, Thompson & Fair-
¢hild and John D. O’Brien, for defendant.

- BROWN, J. Defendantisa physician and
surgeon of standing and character, making
disorders of the ear a specialty, and having
an extensive practice in the city of St. Paul
He was consulted by plaintiff, who com-
plained to him of trouble with her right ear,
and, at her request, made an.examination
of that organ for the purpose of ascertaining
its condition. He also at the same time
examined her left ear, but, owing to foreign
substances therein, was unable to make a
full and complete diagnosis at that time.
The examination of her right ear disclosed
a large perforation in the lower portion of
the drum membrane, and a large polyp in
the middle ear, which indicated that some
-of the small bones of the middle ear (ossicles)
were probably diseased. He informed plain-
tiff of the result of his examination, and ad-
vised an operation for the purpose of re-
moving the polyp and diseased ossicles. Aft-
er consultation with her family physician,
and ene or two further consultations with
defendant, plaintiff decided to submit to the
proposed operation. She was not informed
that her left ear was in any way diseased,
and understood that the necessity for an
operation applied to her right ear only.
She repaired to the hospital, and was placed
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under the influence of anresthetics; and, aft-
er being made unconscious, defendant made a
thorough examination of her left ear, and
found it in a more serious condition than
her right one. A small perforation was dis-
covered high up in the drum membrane,
hooded, and with granulated edges, and the
bone of the inner wall of the middle ear
was diseased and dead. He called this dis-
covery to the attention of Dr. Davis—plain-
tifi's family physician, who attended the
operation at her request—who also examined
the ear, and confirmed defendant in his
diagnosis. Defendant also further examin-
ed the right ear, and found its condition
less serious than expected, and finally con-
cluded that the left, instead of the right,
should be operated upon; devoting to the
right ear other treatment. He then per-
formed the operation of ossiculectomy on
plaintifi's left ear; removing a portion of
the drum membrane, and scraping away the
diseased portion of the inner wall of the
ear. The operation was in every way suc-
cessful and skillfully performed. It is claim-
ed by plaintiff that the operation greatly im-
paired her hearing, seriously injured her
person, and, not having been consented to
by lher, was wrongful and unlawful, consti-
tuting an assault and battery; and she
brought this action to recover damages
therefor. The trial in the court below re-
sulted in a verdict for plaintiff for $14,322.50.
Defendant thereafter moved the ‘court for
judgment notwithstanding the verdict, on
the ground that, on the evidence presented,
plaintiff was not entitled to recover, or, if
that relief was denied, for a new trial on
the ground, among others, that the verdict
was excessive; appearing to have been giv
en under the influence of passion and preju-
dice. "The trial court denied the motion for
judgment, but granted a new trial on the
ground, as stated in the order, that the dam-
ages were excessive., Defendant appealed
from the order denying the motion for judg-
ment, and plaintiff appealed from the order
granting a new trial. .

1. It is contended on plaintiffs appeal that
the trial court erred in granting a new trial
of the action; that the order should be re-
versed, and the verdict reinstated. The new
trial was granted, as already stated, on the
ground that the verdict was excessive, ap-
pearing to have been given under the in-
fluence of passion and prejudice; and the
point made is that the evidence, as contained
in the record, does not sustain this conclu-
sion, within the limits of the rule applicable
td motions for a new trial based upon that
ground. Considerable confusion has existed
with reference to the proper rule guiding this
court in reviewing orders of this kind ever
since the decision in Nelson v. West Duluth,
55 Minn. 487. 57 N. W. 149, wherein it was
said that the rule of Hicks v. Stone, 13 Minn.
434 (Gil. 398), did not apply. Several deci-
sions involving the same question have since
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been filed, and the bar is apparently in some
doubt as to the true rule upon the subject.
We are not disposed to review the former
decisions of the court, but, for future guid-
ance, take this occasion to say (that there
may be no further controversy in the mat-
ter) that in actions to recover unliquidated
damages, such as actions for personal in-
juries, libel, and slander, and similar ac-
tions, where the plaintiff's damages cannot
be computed by mathematical calculation,
and are not susceptible to proof by opinion
evidence, and are within the discretion of
the jury, the motion for new trial on the
ground of excessive or inadequate damages
should be made under the fourth subdivi-
sion’ of section 5398, Gen. St. 1894: and in
such cases the court will not interfere with
the verdict unless the damages awarded ap-
pear clearly to be excessive or inadequate,
as the case may be, and to have been given
under the influence of passion or prejudice.
On the other hand, in all actions, whether
sounding in A'tort or contract, where the
amount of damages depends upon opinion
evidence,-as the value of property converted
or destroyed, the nature and extent of in-
juries to person or property, the motion for
new trial should be made under the fifth
subdivision of the statute referred to; and
in cases of doubt, 'or where both elements
of damages are involved, under both sub-
divisions. State v. Shevlin-Carpenter Co.,
66" Minn. 217, 68 N, W. 973. But in any
case, whether a new trial upon the ground
of excessive or inadequate damages should
be granted or refused, or whether the ver-
dict should be reduced, rests in the sound
judicial discretion of the trial court (Craig
v. Cook, 28 Minn. 232, 9 N. W. 712; Pratt
v. Pioneer Press, 32 Minn. 217, 18 N. W. 836,
20 N. W. 87), in reviewing which this court
will be guided by the general rule applicable
to other discretionary orders. We applied
this rule at the present term in Epstein v.
Ry. Co. (recently decided) 104 N. W, 12,
Where the damages are susceptible of as-
certainment by calculation, and the jury re-
turn either an inadequate or excessive
amount, it is the duty of the court to grant
unconditionally a new trial for the inade-
quacy of the verdict, or, if excessive, a new
trial unless plaintiff will consent to a reduec-
tion of the amount given by the jury. Ap-
plying the rule stated to the case at bar, we
are . clear the trial court did not abuse its
discretion in granting defendant’s motion for
a new trial, and its order on plaintiff’s appeal
is affirmed. 'We cannot adopt the sugges-
tion of counsel for plaintiff that this court
now reduce the verdict to a proper amount,
for there is no verdict upon which such an
order could act. It was set aside by the
trial court.

2. We come then to a consideration of the
questions presented by defendant’s appeal
from the order denying his motion for judg-
ment notwithstanding the verdict. It is con-
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tended that final judgment should be or-
dered in his favor for the following reasons:
(a) That it appears from the evidence re-
ceived on the trial that plaintiff consented
to the operation on her left ear. (b) If the
court -shall find that no such consent was
given, that, under the circumstances disclos-
ed by the record, no consent was necessary.
(¢) That, under the facts disclosed, an action
for assault and battery will not lie; it ap-
pearing conclusively, as counsel urge, that
there is a total lack of evidence showing or
tending to show malice or an evil intent on
the part of defendant, or that the operation
was negligently performed. ’

‘We shall consider first the question wheth-
er, under the circumstances shown in the
record, the consent of plaintiff to the opera-
tion was necessary. If, under the particu-
lar facts of this case, such conseat was un-
necessary, no recovery can be had, for the
evidence fairly shows that the operation
complained of was skillfully performed and
of a generally beneficial nature. But if the
consent of plaintiff was necessary, then
the further questions presented hecome im-
portant. This particular question is new
in this state. At least, no case has been
called to our attention wherein it has been
discussed or decided, and very few cases
are cited from other courts. We have given
it very deliberate consideration, and are
unable to concur with counsel for defendant
in their contention that the consent of
plaintiff was unnecessary. The evidence
tends to show that, upon the first examina-
tion of plaintiff, defendant pronounced the
left ear in good condition, and that, at the
time plaintiff repaired to the hospital to
submit to the operation on her right ear,
she was under the impression that no dif-
ficulty existed as to the left. In fact, she
testified that she had not previously ex-
perienced any trouble with that organ. It
cannot be doubted that ordinarily the pa-
tient must be consulted, and hig consent
given, before a physician may operate upon
him. It was said in the case of Pratt v.
Davis, 37 Chicago Leg. News, 213, referred
to and commented on in Cent. Law J. 452:
‘“‘Under a free government, at least, the free
citizen’s first and greatest right, which un-
derlies all others—the right to the inviola-
bility of his person; in other words, the
right to himself—is the subject of universal
acquiescence, and this right necessarily for-
bids a physician or surgeon, however skill-
ful or eminent, who has been asked to ex-
amine, diagnose, advise, and prescribe
(which are at least necessary first steps
in treatment and care), to violate, without
permission, the bodily integrity of his pa-
tient by a major or capital operation, pla-
cing him under an ansesthetic for that pur-
pose, and operating upon bhim without his
consent or knowledge.” 1 Kinkead on Torts,
§ 375, states the general rule on this sub-
ject as follows: “The patien{ must be the
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final arbiter as to whether he will take his
chances with the operation, or take his
chances of living without it. Such is the
natural right of the individual, which the
law recognizes as a legal one. Consent,
therefore, of an individual, must be either
expressly or impliedly given before a sur-
geon may have the right to operate.” There
is logic in the principle thus stated, for, in
all other trades, professions, or occupations,
contracts are entered into by the mutual
agreement of the interested parties, and are
required to be performed in accordance with
their letter and spirit. No reason occurs
to us why the same rule should not apply
between physician and patient. If the phy-
sician advises his patient to submit to a
particular operation, and the patient weighs
the dangers and risks incident to its per-
formance, and finally -consents, he thereby,
in effect, enters into a contract authorizing
his physician to operate to the extent of
the consent given, but no further. It is
not, however, contended by defendant that
under ordinary circumstances consent .is
unnecessary, but that, under the particular
circumstances of this case, consent was im-
plied; that it was an emergency case, such
as to authorize the operation without ex-
press consent or permission. The medical
profession has made signal progress in solv-
ing the problems of health and disease, and
they may justly point with pride to the ad-
vancements made in supplementing nature
and correcting deformities, and relieving
pain and suffering. 'The physician impliedly
contracts that he possesses, and will ex-
ercise in the treatment of patients, skill and
learning, and that he +will exercise reason-
able care and exert his best judgment to
bring about favorable results. The methods
of treatment are committed almost exclu:
sively to his judgment, but we are aware
of no rule or principle of law which ‘would
extend to him free license respecting sur-
gical operations. Reasonable latitude must,
Lowever, be allowed the physician in a
particular case; and we would nhot lay down
any rule which would unreasonably inter-
fere with the exercise of his discretion, or
prevent him from taking such measures as
his judgment dictated for the welfare of
the patient in a case of emergency. 1f a
person should be injured to the extent of
rendering bim unconscious, and his injuries
were of such a nature as to require prompt
surgical attention, a physician called to
attend him would be justified in applying
such medical or surgical treatment as might
reasonably be necessary for the preservation
of his life or limb, and consent on the
part of the injured person would be implied.
And again, if, in the course of an operation
to which the patient consented, the phy-
sician should discover conditions not antic-
ipated before the operation was commenced,
and which, if not removed, would endanger
the life or health of the patient, he would,
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though no express consent wag obtained or
given, be justified in extending the opera-
tion to remove and overcome them. But
such is not the case at bar. The diseased
condition of plaintiff’s left ear was not dis-
covered in the course of an operation on
the right, which was authorized, but upon
ri1 independent examination of that organ,
made after the autborized operation was
found unnecessary. Nor is the. evidence
such as to justify the court in holding, as a
matter of law, that it was such an affection
as would result immediately in the serious
injury of plaintiff, or sucb an emergency
as to justify proceeding without her con-
sent. She had experienced no particular
difficulty with that .ear, and the questions
ag to when its diseased condition would be-
come alarming or fatal, and whether there
was an immediate necessity for an opera-
tion, were, under the evidence, questioim
of fact for the jury.

3. The contention of defendant that the
operation was consented to by plaintiff is
not sustained by the evidence. At least, the
evidence was such as to take the question
to the jury. This contention is based upon
the fact that she was represented on the oc-
casion in question by her family physician;
that the condition of her left ear was made
known to him, and the propriety of an oper-
ation thereon suggested, to which he made
no objection. It is urged that by his con-
duct be assented .to it, and that plaintiff
was bound thereby. It is not claimed that
he gave his express consent. It is not dis-
puted but that the family physician of plain-
tiff was present on the occasion of the oper-
ation, and at her request. But the purpose
of his presence was not that he might par-
ticipate® in the operation, nor does it ap-
pear that he was authorized to consent to
any change in the one originally proposed to
be made. Plaintiff was naturally nervous
and fearful of the consequences of being
placed under the influence of aneesthetics,
and the presence of her family physician was
requested under the impression that it would
allay and calm her fears. The evidence
made the question oné of fact for the jury to
determine.

4, The last contention of defendant is that
the act complained of did not amount to an
assault and battery. This is based upon the
theory that, as plaintiff’s left ear was in fact
diseased, in a condition dangerous and
threatening to her health, the operation was
necessary, and, having been skillfully per-
formed at a time when plaintiff had request-
ed a like operation on the other ear, the.
charge of assault and battery cannot be sus-
tained; that, in view of these conditions, and
the claim that there was no negligence on
the part of defendant, and an entire ab-
sence of any evidence tending to show an
evil intent, the court should say, as a matter
of law, that no assault and battery was com-
mitted, even though she did not consent tu
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the operation. In other words, that fhe ab- |

sence of a showing that defendant was ac-
tuated by a wrongful intent, or guilty of
negligence, relieves the act of defendant
from the charge of an unlawful assault and
battery. We are unable to reach that con-
clusion, though the contention is not with-
out merit. It would seem to follow from
what has been said on the other features of
the case that the act of defendant amounted
at least to a technical assault and battery.
If the 'operation was performed without
plaintiff’'s consent, and the circumstances
were not such as to justify its performance
without, it was wrongful; and, if it was
wrongful, it was unlawful. As remarked in
1 Jaggard on Torts, 437, every person has a
right to complete immunity of his person
from physical interference of others, except
in so far as contact may be necessary under
the general doctrine of privilege; and any
unlawful or unauthorized touching of the
person of another, except it be ir the spirit
of pleasantry, constitutes an assault and
battery. In the'case at bar, as we have al-
ready seen, the question whether defend-
ant’s .act in performing the operation upon
plaintiff was authorized was a quéstion for
the jury to determine. If it was unauthor-
ized, then it was, within what we have said,
unlawful. . It 'was a violent assault, not a
mere_pleasantry; and, even.though no neg-
ligence is shown, it was wrongful and un-
lawful. The case is unlike a criminal. pros-
ecution for .assault and battery, for there
an unlawful intent must be shown. But
that rule does not apply to a civil action, to
maintain which it is sufficient to show that
the assault complained of was wrongful and
unlawful or the result of negligence. 1 Ad-
dison on Torts, 689; Lander v. Seaver, 32
Vt. 114, 76 Am. Dec. 156; Vosburg v. Putney,
80 Wis. 523, 50 N. W. 403, 14 L. R. A. 226,
27 Am. St. Rep. 47. -

The amount of plaintiff’s recovery, if she
is entitled to recover at all, must depend up-
on the character and extent of the injury
inflicted upon her, in detérmining which the
nature of the malady intended to be healed
and the beneficial nature of the operation
should be taken into consideration, as well
as the good faith of the defendant.

Order affirmed.

JAGGARD, J., took no part.

SMITH v. MINNEAPOLIS ST. RY. CO.
(Supreme Court of Minnesota. June 23, 1905.)

1. STREET RAILROADS — COLLISION WITH VE-
HICLE—NEGLIGEXNCE.

Where an electric car collides with a vehicle.
which while being driven along a public street
parallel and in the same direction withan ad-
vancing street car, turns at a Street crossing to go
over the track in front of that car. the negligence
of the sfreet car company is to be determined in
accordance with rules of law giving both the car
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and the vehicle the right to use the streets and
intersections, and imposing on both the recipro-
cal duty of the exercise of due care to avoid
harm, . . i :

[Ed. Note—For cases in point, ses vol, 44,
Cent. Dig. Street Railroads, §§ 190-194.)

2. SAME—CARE REQUIRED OF MOTONEER.

The exercise of care on the part of the mo-
toneer has special reference to the rate of speed
at which the car was moving, his control and
exercise of control over it, and his opportunity
for observing that the vehicle was about to
cross, including the distance from the track at
which -the vehicle turned and the rapidity with
which it was then traveling.

[Ed. Note.—For cases in point, see vol, 44,
Cent. Dig. Street Railroads, §§ 172-182.]

3. SAME—CARE AT CROSSING.

The test of the care to be exercised at.a
street car crossing is not necessarily the same
as is required at a steam railway crossing.

[Ed. Note—For cases in point, see vol. 44,
Cent. Dig.. Street Railroads, §§ 210-216.]

4. SAME—CONTEIBUTORY NEGLIGENCE.

If a driver of a vehicle approaching a street
railway track to cross it at an intersection
with another street looks and listens and stes
and hears no car approaching for such a dis-
tance that he could probably make the crossing
safely, he is not guilty of contributory negli-
gence, as a matter of law, if, while attempting
to 'cross the tracks, the car strikes and over-
turns his vehicle.

. [Ed. Note.—For cases in point, see vol. 44,
Cent. Dig. Street Railroads, § 214.]

5. SAME—QUESTIONS FOR. JURY. .

In this case held, the negligence of the de-
fendant and the contributory negligence of the
plaintiff were for the jury, and its verdict was
justified by the evidence. :

(Syllabus by the Court.)

Appeal from District Court, Hennepin
County; David F. Simpson, Judge.

Action by Howard W. Smith against th-
Minneapolis Street Railway Company. From
a judgment for plaintiff, defendant appeals.

¢ Affirmed.

Koon, Whelanr & Bennett, for appellant.
J. Van Valkenburg and F. N. Hendrix, for
respondent.

JAGGARD, J. The plaintiff and respond-
ent, together with a companion, were, in the
daytime, driving a single horse to a phaeton
with the top down, but not unbowed, in an
easterly direction, parallel with defendant’s
-nd appellant’s street car track, down Hen-
nepin avenue, in the business district of Min-
neapolis. The plaintiff turned his horse and
vehicle for the purpose of crossing the tracxk
on Hennepin avenue, near its intersection, at
right angles, with Seventh street, to drive
up that street. The vehicle was struck and
overthrown by a car going in the same direc-
tion in which it was being driven. Plaintiff
brought this action for consequent personal
injuries. On the first tria} the jury found
for the plaintiff. The trial court granted a
new trial, and refused to direct a judgment
notwithstanding the verdict, without assign-
ing reasons therefor. On appeal this court
refused to presume that the order granting a
new trial was based on the ground that the




