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Brain death

Medical futility

Unrepresented

Brain 

Death

1968
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Legal consensus
>40 years

Unraveled

More families 

dispute BD

NEUROLOGY

Aug. 2016

(200)
50% report
families request 

organ support     

after BD
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Chest (2015) 
147(4):1144-51

J Clin Ethics (2014) 25(3):222-37

“reject this diagnosis”

“deviate from  

standard procedures”

More
conflict

Many cases

to court
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2016 -

2018

BD

issues2 Brain death

Issue 1

Moral exemption 

from DDNC

Only

NJ
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Clinicians may not 

declare you dead      

on neuro criteria, if 

religious objection

Rejected 

everywhere

outside NJ

Still
asked for

Israel Stinson

Suing State   
of California
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“Plaintiffs are Christians 

with firm religious 

beliefs . . .  heart is 

beating . . .  is alive.”

“removal of CP support . . 

. unconstitutional . . . 

interferes with . . . 

freedom of religion . . . 

first amendment”

Oral arg. - Jan. 2019

Ontario cases

Shalom Ouanounou

BD guidelines “failed   to . . 

.  accommodate Shalom’s

express religious beliefs, . . 

. violate . . . constitutional 

and human rights”
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Taquisha McKitty

CHOP had 2 cases summer 2018 Areen Chakrabarti     

Jayden Auyeing
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River Styx in Hades, border between underworld and world of the living

44

Religious opt outs

That’s religious 

opt-out issue

Brain death

Issue 2
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Legitimacy of accepted 

medical standards for 

determining DNC
Jahi McMath

Argument 1
Dec. 2013        Feb. 2019

+ -

Dead at T1

Not dead at T2

stay dead
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Argument 2
Even if she still meets 

clinical criteria, they 

are legally inadequate

57

UDDA
“irreversible cessation

. . . all functions of  

. . . entire brain”

AAN/AAP measures 

cessation of only   

some functions   

of part of brain



10/20/2018

11

Medical 
criteria

Legal 
standard

• NJ death cert

• Settled & dismissed

BUT

12/2013 6/2018

• Federal case forward Nov. 6
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That’s enough 

brain death

Medical 

Futility

Most visible 
cases from UK

2018 Alfie 

Evans

71
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Stop LSMT 

without

consent

for any reason

if hospital review 

committee agrees

2018

VA said 
“no” 20 years
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“conflict remains unresolved, 

the physician shall make a 

reasonable effort to transfer 

the patient. . . not less than 

fourteen 14 days”

Day 15 ?

• Virginia

March 19, 2018
Eff. July 1, 2018 “If, at the end of the          

14-day period, the conflict 

remains unresolved . . . 

unable to identify another 

facility willing . . .”

“may cease to 

provide 

the treatment”
VA = TX
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2018

20 years
Cal. Prob. Code 4735

“health care provider . . .      

may decline to comply

. . . health care decision   

that . . .”

“requires medically 

ineffective health care or 

health care contrary to 

generally accepted health 

care standards”

PLUS
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Cal. Prob. Code 4740(d)

“Declining to comply . . .    

in accordance with 

Section 4735”

“not subject to civil or 

criminal liability or to 

discipline for 

unprofessional conduct”

BUT
Scared, 
reluctant        
to use

Elizabeth Alexander

70 years old 

end-stage pancreatic 

cancer
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“clearly an individual who 

should not undergo 

aggressive resuscitation . . . 

She is frail, debilitated, and . 

. . metastasis . . . extensive.”

POLST     AD      Agent

“all measures to 

prolong life”

Appropriate care 
committee

DNR Entered

Patient dies

Family sues &

loses

“immune from 

liability under 

section 4740”
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April 16, 2018 

CA = TX
“contrary to generally 

accepted health care 

standards”

Difficult to be sure 

treatment is  

contrary to GAHCS

Bad 

plaintiff 

expert

Easy for DEFs 
because
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That’s enough on 

green light laws
RED light

Consent
always

111 112
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April 2018

No in-facility DNR 

without consent

09/2018

Unrepresented

patients 

118

Definition

3 conditions

119

1
120

Lack 

capacity
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121

2
No available, 

applicable  

AD or POLST

123

3
124

No reasonably 

available 

authorized 

surrogate

125

Who may 

consent to 

treatment Oversight & vetting
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Oversight & vetting

Solo physician

Oversight & vetting

Solo physician

2nd Op.

Oversight & vetting

Solo physician

2nd Op.

MDC

Oversight & vetting

Solo physician

2nd Op.

MDC
External

Oversight & vetting

Solo physician

2nd Op.

MDC

Court
External

Oversight & vetting

MDC
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• NE

Oversight & vetting

Solo  
physician

2nd Op.

MDC

Court
External

BUT
136

New default 

surrogate 

statutes

138

Lowers probability 

patient will be 

unrepresented
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139

Bigger net → catch more fish Brain death

Medical futility

Unrepresented

141
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