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Liability 
Licensing 



Objectives 



1. When can medical 
malpractice be established 
through res ipsa loquitor 

2. What are theories of 
liability other than medical 
malpractice (breach of 
contract, IIED, elder abuse) 

 



3. What are the major 
initiatives in med mal 
reform 
 

4. What are the main types 
of discipline meted by 
state medical boards 

 



5. What sorts of conduct 
create liability under the 
False Claims Act 
 

 



Alternative  
Theories of 
Liability 



We already examined 
 Abandonment 
 Battery 
 Informed consent  
 Medical malpractice 
 



Res ipsa 
loquitor 



Normally in medical 
malpractice need an 
expert witness to 
establish the standard 
of care 



Sometimes, rarely, 
there is no need  
for an expert 
witness 



Res ipsa loquitor 
 

Thing speaks for itself 



Lay jury can just 
infer there was 
malpractice  



1.  Event of type that 
 ordinarily does not occur 
 without negligence 
 

2.  That event probably 
 caused by DEF 





2 paradigm cases    
for res ipsa loquitor 







Not always easy to establish 
first requirement 

 

  Event of type that 
 ordinarily does not occur 
 without negligence 

 







Do these things not 
happen unless there  
was negligence? 

 

We often need an expert 
to tell us that 



Breach of 
contract 



Rare claim 
 

More common 
among cosmetic 
clinicians  



 

Promise to confirm cancer before Whipple 



Need a specific 
guarantee 

 

Usually in writing 





 



 



Puffery okay 
 

Reassurance okay 
 
 



Inadequate 
Pain Control 
 



Current standard of 
care in most 
jurisdictions requires 
that physicians 
adequately treat pain. 
 



In many states, 
inadequate pain 
management of   
elderly patients is 
“elder abuse” 



Elder abuse may 
expose a physician to 
liabilities that do not 
arise in a normal 
medical malpractice 
suit 

 



May not be covered by a 
physician’s malpractice 
insurance policy 
 
 



Vicarious 
Liability 



 

Physician may 
have done 
nothing wrong 



 

Someone else 
committed 
malpractice 



Patient can always 
sue the person who 
committed 
malpractice 



Can also sue physician 
if exercises “control” 
over person who 
committed malpractice 



Masters liable for  
torts of servants 
 

Employers liable for 
torts of employees 
 
 



Surgeons often like 
temporary employers 
over staff (temporary 
employees) 
 
 



No double recovery 
 

If $50,000 in damages, 
can recover from either 
culpable clinician or 
supervising physician 



Hospitals & entities 
liable for all torts of 
employees 
 



Hospitals & entities 
also liable for torts of 
ostensible agents 
(non-employees who 
look like employees) 
 





1. Extreme and outrageous 
conduct 
 

2. Intentional or reckless  
 

3. That causes  
 

4. Severe emotional distress 



Extreme & 
outrageous 
conduct 

Not just rude                   
Not just insult, offense 
Outside the bounds 

Intentional          
or reckless 

(1) DEF wants, or            
(2) knows, or                                
(3) very likely should know 

Severe    
emotional 
distress 

Must be severe 
Best show with physical 
symptoms 



Egregiously insensitive & deceptive 
withdrawal of life support  



NOTE:  Liability for 
battery, IIED, breach 
contract may not be 
covered by insurance 
 

Also, longer SOL, 
attorney fees 



Med Mal 
Reform 



2 main 
objectives 
of liability 



Compensation 
 

Deterrence 



Total payouts 
 $3.6 billion  
 and dropping 



65%  dropped, dismissed 
 

24% settled 
 

7%  verdict 
    (90% for DEF) 



 



Malpractice 
litigation very 
inefficient 



If goal = better 
compensation for     
injured patients 
 
Reform whole system 



Not fault based 
• Florida Neurological Injury 

Compensation Association  
• Virginia Birth-Related Injury 

Compensation Program 
• National Vaccine Injury 

Compensation Program 



But most efforts 
focused on 
tinkering with 
malpractice 
system 



3 main 
objectives 
of reform 



Expand access 

Improve quality 

Reduce cost 



Expand 
Access 



The alleged 
problem with 
med mal liability 



02-13-06 



Tort liability 

Higher malpractice premiums 

Physicians leave       access 
less 



 



If that is the 
problem, then 
this is the 
solution 



Less liability 
 

Lower premiums 
 
 

 
More access 





Focus is on the 
med mal 
insurance 
premium 



3 factors 
determine 
premium 
amounts 



1. Claim frequency 
2. Claim severity 
3. Certainty of 

frequency & 
severity 

 



FREQUENCY 
   How many lawsuits brought  
SEVERITY 
   How large are recoveries  
CERTAINTY 
   How well insurers predict  



Malpractice 
premiums need  
not be connected 
to these 3 factors 



 

 Also affected by INS’s investment performance  



DOI can 
just 
control 
rates to 
keep them 
attractive 

 



1. Claim frequency 
2. Claim severity 
3. Certainty of 

frequency & 
severity 

 



Measures to 
reduce claim 
frequency 



1.  Statutes of 
limitations  
 

2.  Statutes of 
repose 



Less time for PTF 
to bring lawsuit 
 

More will be 
barred 





Impact = 
modest 



3. Limit 
contingency 
fees 

 

 



40%     $0  $150k 

33.3%    $150k  $300k 

30%   $300k  $500k 

25%   $500k  



Attorney makes less 
 
 

Harder for PTF to find 
attorney 
 





Impact = 0 



4. Pretrial 
screening 
panels 



 Review case 
before lawsuit, to 
see whether has 
merit 



1. Preclude claim 
from advancing 

2. Evidence panel 
decision 
admissible 

3. PTF post bond 



Impact = 0 



5. Certificate 
of merit 



 Like a screening panel, 
but no tribunal 

 

 Just requires PTF to 
consult with an expert 
and submit affidavit 
 



Impact = 0 



6. Expert witness 
requirements 

 



 

 Experts must be from contiguous state  



Experts must be 
from same 
specialty 

 



Narrow pool of 
available experts  
 

Like old “locality” 
rule (e.g. Idaho) 

 



Impact = 0 



7. Amend 
substantive law 



Claim against ED 
clinician require 
willfulness  
 

Mere negligence   
not sufficient 



Impact = 0 



8. Damage 
caps 



Obviously affects 
severity of claims 
 

How does this affect 
frequency of claims 
and 



 



 



 



Attorney makes less 
 
 

Harder for PTF to find 
attorney 
 





Impact = yes 



9. Pre-suit 
mediation 



Traditional approach 
 

  Deny & Defend 



 Once a family's need for 
information is satisfied,  and 
they feel an institution has 
responded with 
improvements so the 
problem doesn't occur again, 
they are less likely to sue  



“I’m Sorry” Laws 
 

30+ states 
  

Protect statements, gestures 
showing sympathy 
commiseration from being 
used against you 



Ohio Supreme Court 
 

Complications in the gall 
bladder surgery of Jeanette 
Johnson.  
 

Month after surgery, returned     
to hospital 



Johnson upset and 
emotional over her 
predicament, MD took her 
hand and attempted to calm 
her by saying, “I take full 
responsibility for this. 
Everything will be OK.” 



Trial Court 
 

MD faced with distressed patient who 
was upset and made a statement that 
was designed to comfort his patient 
 

Type of evidence the medical apology 
statute was designed to exclude as 
evidence of liability 





Bad:  “mistake”  “error”   “we 
screwed up” 

 

Good:  convey that you are both 
honest and sorry for what 
happened  

  “We failed you.”    
  “This shouldn’t have      

     happened” 



"It may have gone better 
had I done something 
else, but I made a 
decision as best as I can 
with the information I 
had on hand and I'm 
sorry this happened." 



Combine with cooling 
off period laws  

 
 No suit for 90 days 
after notify intent to 
sue 



 

Disclosure & Resolution 
Program 



1.Disclose unanticipated 
outcomes  

2.Investigate & explain what 
caused them 

3.Apologize 
4.Offer compensation without 

waiting for patient to sue 





Monthly rate of claims 
(per 100,000 patient 
encounters) dropped 

 7  4.5 



Number of lawsuits 
per year dropped 

 39  17 
 



Annual legal defense 
spending at the U-M 
health system 
decreased 61%  
 



Measures to  
reduce claims 
severity 



1. Damage caps 



Usually just non-
economic   

 

Usually $250,000 
 



Sometimes total 
damages (economic 
+ non-economic) 

  e.g. VA $2m 
 



Hurts patients with the 
most agonizing injuries 
(e.g. brain damage, 
permanent 
disfigurement) 
 



Burdens the 
disadvantaged (elderly, 
impoverished) without 
high wages to recover 
as economic damages 



2.  Collateral 
source offset 



Common law allows 
double recovery 

 

Admissible:  Lost wages, 
extra medical care paid by 
health or disability 
insurance 



De facto already the 
rule because of 
subrogation 



Impact = 0 



 

3.  Periodic 
payments  
 



No one lump sum – spread 
out like lottery winnings 

 

If paying for future medical 
care and PTF dies, can 
stop making payments 





Impact = 0 



4.  Limit joint & 
several 

 



$5m against 2 physicians 
but one judgment proof 
over $1m, can collect $4m 
from other 
 

Now, liability each DEF 
limited to % fault 



Impact = 0 



 



Measures to 
increase 
certainty 



Damage caps & tight statutes 
of limitations – better 
predict claims exposure 



Reduce 
Cost 



Med Mal reform 
not only about 
access but also 
about cost 





Offensive medicine 
v. 

Defensive medicine 



Offensive 
Medicine 



FFS 





Defensive 
Medicine 



Defensive medicine 
 

  Do less 
 

  Do more 



Defensive medicine 
  “avoidance tactics” 

Do less 



Physicians do not 
 

Perform some procedures 

Treat some patients 

Treat in some geographic 
areas 



2000s 
 

1 in 11 obstetricians in 
the USA stopped 
delivering babies 



 

    All Wheeling WV neurosurgeons left.         
       Trauma patients airlifted to Pittsburgh 



Defensive medicine 
  “assurance tactics” 

Do more 



Physicians do 
 

Unnecessary procedures 

Unnecessary tests 

Interventions for legal, not for 
medical reasons 



Mass. Med. Society (Nov. 2008) 







 “Why they follow the 
instructions of SDMs instead of 
doing what they feel is 
appropriate, almost all cited a 
lack of legal support.” 





• In what ways is medical 
practice regulated other than 
through liability 

• For what types of conduct   
do medical boards exert 
discipline 



• What are the two main 
functions of medical 
licensure 

• What types of conduct 
trigger liability under the 
False Claims Act 
 
 



Regulation of 
quality OTHER 
than through 
tort liability 



We spent a long time on 
malpractice liability 
 

But that is just one legal 
tool to help ensure 
quality 



3 other tools 
 Private regulation 
 Market forces 
 Licensing 
 

 



1. Private 
regulation 



Hospital 
credentialing 
 Granting, revoking, 
 & restricting staff 
 privileges 



MCO 
Credentialing 
 Listing, delisting 
 in networks 



2. Market 
Forces 



 



Brag about 
services 



 



Brag about 
outcomes 



 



 



Public 
reporting   
on quality 





3. Licensing 
  



2 functions of licensing 

Gatekeeper 
Discipline 

 



Gatekeeper 
function of 

licensing 



Governed by 
state statutes 



Strictly required  
You may NOT 
practice profession 
without license 

 



Medical school 
 

Graduate medical  
education 
 Residency, Fellowship 
 

USLME 



Compare 
Accreditation 



Not state government 
 

Private sector body      
sets standards,              
gives designation  



Voluntary, not mandatory 
like licensing 
 

Unlike licensure, does not 
create an absolute barrier  
 

Consumer can choose 
 



You may 
distinguish 
yourself with 
other credentials 
 



But still have licensure 
requirement  
 

(“minimum floor”) 



Harmonizes with standard of 
care in liability context 
 

You can be outstanding (with 
great outcomes). 
 

But must at least comply with 
SOC 

 



Assume public is 
incapable of evaluating 
quality 
 

Assumes accreditation 
not sufficient 

 



State  
v.  

Miller 



Charge:   
 Practicing 
 medicine 
 without license 



A crime 
 

Not just money 
damages 
 

Jail 



Minn. Stat. 147.081(1) 
 

“It is unlawful for any 
person to practice 
medicine . . . unless . . . 
the person holds a valid 
license” 



Minn. Stat. 147.081(2) 
 

“Any person violating the 
provisions of subdivision 1 
is guilty of a gross 
misdemeanor.” 



Minn. Stat. 609.02 
(1) "Crime" means conduct which 
is prohibited by statute and for 
which the actor may be sentenced 
to imprisonment . . . 
 

(3) “Gross Misdemeanor" . . . 
sentence [91 to 364 days]  



Minn. Stat. 147.081(3) 
 

“A person . . . is ‘practicing 
medicine’ or engaged in 
the ‘practice of medicine’ 
if the person does any of 
the following:” 
 



6  
alternative 
definitions 



“offers or undertakes to perform 
any surgical operation . . .” 
 

“offers to undertake to use 
hypnosis for the treatment or 
relief . . . ” 
 

“uses . . . the designation . . . 
medical doctor . . .  MD DO . . .” 



“advertises, holds out to 
the public, or represents 
in any manner that the 
person is authorized to 
practice medicine in this 
state” 



“offers or undertakes 
to prescribe, give, or 
administer any drug 
or medicine for the 
use of another” 

 



“offers or undertakes to prevent 
or to diagnose, correct, or treat 
in any manner or by any means, 
methods, devices, or 
instrumentalities, any disease, 
illness, pain, wound, fracture, 
infirmity, deformity or defect of 
any person” 





Were Miller’s 
“patients” 
harmed 



Defenses for Miller 
(unsuccessful) 

 

   Patient consent 
 

   Patient constitutional 
rights 
 



Current 
Cases  



CAM  
advocates 
 



 

  Robert Oldham Young  



Internationally known 
proponent of alternative 
medicine went beyond 
advocating dietary changes and 
used intravenous “treatments” 
on people  
 

Arraignment - Nov. 20, 2014 



Pure greed      
& fraud 
 



Keith Barton 



Promised to cure cancer, HIV 
 

Took $10k, $20k from patients 
 

Convicted 10 felony counts 
Jan. 2014 



Fun 
 



 



Matthew Scheidt, 18, was 
sentenced in Nov. 2012 to a 
year in jail for impersonating a 
physician assistant at a Florida 
hospital where he dressed 
wounds, examined disrobed 
patients and performed CPR. 



Sex 
 



Phillip  Winikoff – door to door breast exams 



Tele-
medicine 







Scope of  
Practice 



Miller – 
unlicensed for 
any health 
profession 



Another type case is 
where licensed for 
one health profession 
but practice another 

 



Medical practice act 
excepts conduct 
performed under 
another license 



Nurse not practice 
medicine if doing 
nursing services - in 
scope of nursing 
practice 



Tattooing 
Magnetism 
Faith healing 
Electric hair removal 
Hypnotism  
Massage 
Reflexology 



Competition 
OR  

consumer 
protection 



Licensing is not just 
about protecting 
patients 
 

It is also about 
establishing economic 
domains 

 



Hundreds of bills 
 

 APN - anesthesia 
 Psychologist – prescribe 
 Pharmacist – prescribe 
 Midwifery 
 Chiropractor - inject 



Pharmacists provide more direct care 



Convicted:    Emily 
Hyatt Medwin  
 
NC only allows 
certified nurse 
midwives, not 
Certified 
Professional 
Midwives 



North Carolina Board of 
Dental Examiners 

 vs.  
Federal Trade 
Commission  



 



 



Board   
 Teeth whitening is 
 part of dentistry  
 Therefore off-limits 
 to rival kiosks 



Board sent cease-and-
desist letters to several 
dozen non-dentists, 
ordering them to stop 
offering cosmetic teeth-
whitening services 



Discipline 
function of 

licensing 



Not only assure 
competence at front 
end 
 

But also weed out bad 
apples after already 
licensed 



Bases for 
discipline 



 



 



Med 10.03(2)(b) Departing 
from or failing to conform to 
the standard of minimally 
competent medical practice 
which creates an 
unacceptable risk of harm 



 Dr. Michael Kamrava  



Medical board “triggers” from 
other legal obligations 
 

 Malpractice 
 Abandonment 



Alcohol/drug 

Aiding unlicensed practice 

Incompetence 

Fail to report (crim, malpr, priv) 

Character 

Reciprocal 



Character 



Arthur K. Zilberstein - sexting during surgery 



Quack, greed, 
money 



 



Stanislaw Burzynski claims to 
have much better results 
treating deadly brain cancers 
than conventional oncology, 
even though he is not an 
oncologist  



 



Crimes 



Earl Bradley (Del. 2010) 



Joshua Baron  



“Need Addreall or Xanax?  Let me 
know what you are willing to do 
in exchange… please send a pic.” 
 
Convicted Chicago Aug. 2014 



 



Types of 
discipline 



 



 



 



 CMS 
mandatory & 
discretionary 
exclusions 



Separate from license 
under state law 
 

Decision about whether 
physician may participate in 
federal healthcare 
programs 



 



Fraud & 
Abuse 



So far, we have 
focused on 
liability relating 
to patient care 



But  



Liability relating 
to billing the 
USGOV 



 



False  
Claims     

Act 





  Defense contractors billing Union Army 
 

  Dead mules 

  Boots with soles glued on, rather 
than stitched (and coming apart in 
the rain and mud) 

  Gunpowder salted down with 
sawdust  







Any federal program 

Medicare 
Medicaid 
CHAMPUS  (Tricare) 
FEHBP 



Penalties 



Civil penalty not less than 
$5,000, not more than $11,000 

 
Plus 3 times the amount of 
damages which the 
Government sustains 



You submit a false claim 
for $200 procedure 

 

Treble damages = $600 
Penalty =    $11,000 
TOTAL =     $11,600 



Possible Medicare 
exclusion  



Domino cascade effect of sanctions 

Criminal 
Civil  
Federal 
State 
Administrative/regulatory 
Private 
State licensure board 



Big GOV 
priority 



Over $30 billion             
and counting 
 

High penalties 
 

Easy proof 
 



Who prosecutes 

DOJ 
 

CMS OIG 
 

State AG 
 

Private whistleblower 



 



 



GOV lacks 
resources to ferret 
out all the fraud 
 



FCA often enforced by  
Insiders 
Spouses 
Former business partners 
Former (esp. disgruntled) 
employees  

 



Recovering on 
behalf of GOV 

 

But get a “reward” 







 Recovery 
Audit 
Contractors 

 
www.cms.hhs. 

gov/RAC  



What’s 
prohibited 



31 U.S.C. § 3729(a)(1)(A)  
 

 Any person who — knowingly 
presents, or causes to be 
presented, to . . . a false or 
fraudulent claim for payment or 
approval . . . is liable to the 
United States Government 



3 basic elements  
  

1. Claim – submitted for payment 
by USGOV 
 

2. False or fraudulent   
 

3. Person “knew” (probably) false 



Falsification 
 

Overutilization 



Falsification 
Basically, care that was never 
even provided 
 

Overutilization 
Basically, care that may have 
been provided but was not 
medically warranted 



Falsification   
 

Billing for services never 
performed 
Billing for brand-named drugs 
when generic drugs used 
Physician billing for service 
provided by RN, PA 



Upcoding – code for 45 
min when saw for 30 



Overutilization 
 

Procedures were provided  
Were billed under correct 
code 
BUT procedures were not 
medically necessary 

 



 

Unnecessary procedures, including removing 
teeth, x-rays, pulpotomies  

           $24 million settlement 



 Small Smiles illustrates that 
while the primary FCA 
objectives are  

 (1) to recover money and  
 (2) to deter fraud 
 

a byproduct is deterrence of bad 
medicine 



Quality  Falsity  

If healthcare is of really low quality, 
then not “really” provided 
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