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Pre-suit review
panel determined
hospital breached
standard of care

Trial court

Summary judgment to
hospital.

Family cannot prove
causation.

Appellate court

There is enough evidence
on causation.

Family can proceed to trial.
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Seeking
future medical
expenses

Re-litigate
status as
alive

Collateral estoppel
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Oct. 2015

May allege facts to
establish alive

AAN criteria DDNC
Met in Dec. 2013

Not met now

“as you can see she is still alive

anguﬁfigg%ytiful as ever.”
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AAN criteria DDNC
Met in April 2015

Wrong criteria

Variability of brain death determination
guidelines in leading US neurologic
institutions
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Controversies in the

Determination of Death

A White Paper by
the President's Council on Bioethics

December 2008

Oral
argument
Nov. 3

Takeaway
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Academic
debate
becoming
a policy
debate
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I Using effective decision aids

Robust evidence
shows PtDAs are
highly effective

THE COCHRANE
COLLABORATION®
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BUT

Hardly any
clinical usage
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Use law to incent
PtDA use
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Certifying
PtDAs
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Drafted criteria

Certifying 15 set

Obstetric

Joint replacement

End of life

Why
certification
matters
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Safe harbor
legal
Immunity

Required for
2 million public
employees

Takeaway
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CENTERS FOR MEDICARE & MEDICAID SERVICES

No
PtDA

No
Pay
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