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An individual . . ... isdead . ..
who has sustained either

(1) irreversible cessation of
circulatory and respiratory
functions, or

(2) irreversible cessation of all
functions of the entire brain

JAMA, Aug 5, 1968 » Vol 205, No 6

A Defnttion of
[meversible Comg

Rl e M Hoc Comieef e Mol ol
1o Examine the Defiion of Brsn Death

1970s

total

brain = death
failure

If this position is adopted
by the medmal commuruty, it can form the basis for

smce the law treats this questlon essentmlly asone
of fact to be determined by physicians.

Defining
Death

20
years

6/1/2015



6/1/2015

Controversies in the

Legally Remains Deceriminacian of Denn
settled settled
since 1980s (legally)

Annals of Internal Medicine

”d u ra b | e American College of Physicians Ethics Manual
Sixth Edition
Lols Smyder, JD, for the American College of Physicians Ethics, Professionallsm, and Human Rights Commitise”
OrIdWIde “After a patient . . . brain
” .
consensus dead . .. medical support

should be discontinued.”

zzzzzzzzzz

iidelines for Physicians: Forgoing Life-Sudaining
Treatment for Adult Patients

“Once death Consent not

has been o

pronounced, reql“red tO Dead NOt d
all medical StO g
interventions p . . patlent
should be physiological

withdrawn.”

support

Appe b the L ks Conney Mol st ey 15,206
Aoy he Lo Anlos Comnty Do soation rch 2,508



13 ethics consults “because
family members asked clinical
caregivers to deviate from
standard procedures
following brain death”

AL Flamm et al, “Family members' requests to extend physiologic
support after declaration of brain death: a case series analysis and
proposed guidelines for clinical management,”  Clin Ethics (2014)
25(3):222:37.
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Not a duty
patient to

Click to find out more!

“in recent months . . . the
families of two patients
determined to be dead by
neurologic criteria have
rejected this diagnosis”

JM Luce, “The Uncommon Case of Jahi McMath,”
Chest (2015) 147(4):1144-51.

Samn Francisco
Ceneral Hospital



Non-religious

Religious

Diagnostic confusion

Prognostic mistrust

“He’s in a coma.”

“With rehab/time
he’ll get better.”

Diagnostic

confusion
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“Since there is a
heartbeat (and
he is warm),

he is alive.”

Miracles
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If the doctors traating your family
member said futility had been
reached, would you believe that
divine intervention by God
could save your family
membar?

Yes

Trauma Death

Conscious controls Vegetative state

“Brain dead” T 9

Linguistic implies not

Locked in syndrome Minimally conscious state

Confusion really “dead” P

..
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B~ Health
raeadConn Nomen i e G B | . —_ o e o e o
EOY t) lRﬁlE(S " th{lBBEﬂN Brain-Dead Florida Girl Will Be Sent Home on Life
DEAD WEN TELL NO TALES Support

Pubisiad Fatuary %, 1954

“she is 'brain
dead'and. ..
being kept alive by
life support to
enable the family
to say their
goodbyes.”

Prognostic
Mistrust

Daily Mail, 03-18-09 w

wrong before

¥

wrong now




wrong before

wrong now

TNEWS vome vomo s | womp | rounics | cuERIANMENT

Lslyecens

l vy

Arizona College Student Bounces Back
From the Dead After Nearly Giving Organs

MES e GOOD MOAMING AMEIICA

Clinicians were
correct

But many other
times, wrong

—

ST.JOSE

PH'S

Hospital | ' Health Center
A HiGHER LEVEL OF CARE
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Attorneys for Plaintiffs

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF ORANGE

LISA AVILLA, ROBERTO CHAVEZ,

Plaintifts,

AHMC ANAH)
CENTER L.P.
AHMC ANAH]
CEN

DIE] MD.
CORPORATION, 4 Cali
BANSARI SHAH, M.D;

Alvarado

Sept. 15, 1989 DDNC
Sept. 21 social worker
Sept. 22 parents file

Oct 13 independent expert
Oct 18 order

Appeal dismissed (not dead)



POUTICS ENTERTAWMENT  worD UshEws QL @ ©

-~ What It's Like to Wake Up Dead

Negligent
errors

post-gazette.com

%$1.2 million settlement in 'organ
harvest' case

November 19, 2012 12:00 AM

{05 Angeles Times

Close call in death ruling
of potential organ donor
(April 12, 2007)

John Foster at Fresno Community

More
culpable
errors

~Ran41al| Bianchi
Chicago
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SANJAY gzsliz‘rl:;rzrain
GUPTA M D | dead. It was

TN DEATH!‘a written in their

- chart as such.

- And here they
are, sitting up
talking to me.

Hootan Roozrokh

Non-religious
objections

Diagnostic confusion

Prognostic mistrust
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Taphophobia

Bart (Tampa Bay)
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Taphophobia:
people want
to be sure

Irreversible
cessation of all
brain function
including the brain
stem

“acceptable medical standards”
“ordinary standards”

“usual & customary standards”
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Brain death
Variability concept

accepted across

USA & world
How is irreversible Legal variation
cessation # physicians
measured? Qualifications

How tests performed

Variability of brain death determination
guidelines in leading US neurologic
institutions
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Conceptual
Incoherence

Heal wounds
Fight infections
Gestate fetus
Stress response
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Controversies in the AIan_Shewmon
Determination of Death

A White Paper by
the President's Council on Bioethics

December 2008

FRONTHE MY 2012 650

Tk IealmgHea s

They e, They e et atacks and bedsares, They e babies. They
may v fel pai, eette organ donors o e ‘prtty dead,

UMN, J Neurosurgery 35(2): 211-18
Brain dead subjects sexually responsive

1 | Guistopher B Dolan (5B 163356)
5 | Amee Kty CEN 310005y

3 143! M.rm Su:f

of 2 psm- S

R

Attormeys for Plaindft

6 | LATASHA WINKFELD

7

s IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

9 IN AND FOR THE COUNTY OF ALAMEDA
1 UNLIMITED CIVIL JURISDICTION
i
12 | LATASHA WINKFIELD, Case No.: PR13-707598
3 Plainiff, WRIT OF ERROR CORUM NOBIS AND

MEMORANDUM REGARDING COURT'S.
s DICTION TO HEAR PETITION FOR
. ETERMINATION THAT JAHI MCMATH
ISNOT BRAIN DEAD
16 | CHILDREN'S HOSPITAL, etal
” Defeodants. Dr. Paul Byrne:
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Alan' Shewmon

Patient decision aids

ARTHUR L CARAN
L MCCARTHEY | DAL # &5

A

THE COCHRANE
COLLABORATION
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THE JOURNAL OF
7

CLINICAL ETHICS

bioethical
inquiry

Diagnostic
confusion

- AT PAGE Tha Jourmal of e Amercan Medical Asaciation

Brain Death

when b

Sratan
o
iy stimki—no. ithdiawal gimace, o binking et of Hourelogi
= upih laed and ot moporeive o ght o i R g
W

o Gining o e st o ey bt ovr ol Hirokagy

« U for Crgan Shaing
i

e ke, b iy,
« Hacrosn £

To it thie and i IAMA
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Do not use

Mistrust

the term
“brain death”

Independent
second
opinion

randomized - Crit Care Med. 2014

But we've got to verify it legally,
to see if she

is morally, ethically

spiritually, physically

positively, absolutely
undeniably and reliably Dead
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And she's not only
merely dead,

she's really most
sincerely dead.
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Paul Fisher

Stanford
Child
Neurology

Not dead until
heart or
breathing stops

Religion in America
Scurce. Pews Research Center
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Non-religious
objections

total

brain 7 death
failure

Orthodox Jews
Japanese Shinto
Native Americans
Buddhists

Muslim (some)
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CA IL NY

* 2008 “Each hospital shall

establish . . . procedure
for the reasonable

accommodation of the
individual's religious . . .

CALIFORNIA REPUBLIC e

10 NY.C.R.R. § 400.16(e)(3)
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Dead [> e

treat

Limited

<24 x XXX

24 XXXXXX
36

48 X

72 XXX

Dead [> duty
/’ treat

NY CA IL change this

“reasonably
brief period”

NJ
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Imposes duties
to “treat”
after DDNC

“amount of time
afforded to gather
family or next of kin
at the patient's
bedside”

Opposite
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We don’t
treat the

dead

Dead [:> duty Dead [> duty

'\ treat treat

NJ changes this

“[D]eath ... shall not

Changes be declared upon the Religious No

definition basis of neurological objection » death
criteria...when. .. bv BD

itself violate the personal Y

religious beliefs . . . ”

Until
death by
CP criteria

; No Indefinite
Ventilator E>death
by CP accommodation

19
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Narrow exceptions
in 4 states

Shewmon
80% < 4 weeks
20% > 4 weeks
10% > 8 weeks
5% > 6 months

Other transfers

Girl (CA)
Hamilton (FL)
Scoon (NY)
Shively (KS)

20



Mgtl Brody (DC)

National Medical Center,

A
reasons

da Virk (Mich.)

o

Shahi

—

1. BD imposes

on profound
beliefs
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Beth Israei_Deaconess
Medical Center

Minn. S.F. 1694

no autopsy when religious
objection unless compelling
state interests

21



No complaints

2. Accommodation
has worked for
decadesin 4
populous states

Brain death
Frequency <1%

hospital deaths

0.3 Japanese Shinto 2% of 1% = 0.0002

0.3 Orthodox Jew

0.3 Native American 1 in 5000 deaths
0.7 Buddhist
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3. Duties
are limited

400 cases
nationwide
annually
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M ost in “hospital is required to
T e continue only previously
CA, NY, IL, NJ YP

ordered cardiopulmonary
support. No other medical
intervention is required.”

I P iy mhngasm:mmmmﬂ ARACHEC ST,
T T M — ' D ti
dea,whre e Gion meker er encomrag ol oy ey it oed
e ok i & e e b ey sme vl
rcvere, Tl religous el v poiing e o, nd i o oy
aow: H H
in determining what :
. g 4. Brain death
24 h is reasonable, a
hospital shall consider ConCEptua”y
... needs of other flawed

patients....”
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total
brain
failure

= Death

Value laden judgment
about when it is
worthwhile

to continue
physiological support
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Ala@@gwmon

AL

An Offcial American Thoracic Society Policy Statement: Managing
Conscientious Objections in Intensive Care Medicine

Witrnya Leis-Nenty, Mark Wiolar, Thaddeus Pope, Oynd Rushton, Far Curin, Douglas Diekerma, Debbe Dure,
G d

Only NJ CA—IL—NY

accommodation
cha nges does not threaten

. i
who is dead untrormity
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