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Wills & ADs Used to call ADs
analogous “living wills”
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Assure accurate Assure compliance

interpretation Risk management
benefit for lawyer
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Benefit#1  Validity
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Claim that patient

lacked capacity Ca Se 1

to complete AD
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“not appear ...
confused about his
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for his wishes”
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Mom executed
new advance directive
in Nov. 2019
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Is the new
AD valid?

CONTINUING LEGAL EDUCATION /B\ ! CONTINUING LEGAL EDUCATION /B\ !

Did Arline have
capacity to
complete?
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Benefit #2

Videos help

prove capacity

CONTINUING LEGAL EDUCATION /B\ | CONTINUING LEGAL EDUCATION /B\

Validity requires not
only capacity but also

voluntariness
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Someone claims

patient coerced ca Se 1

to sign AD
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Testator left estate

to “caregiver”

instead of children
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“particularly the Video,
revealed that no one was
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anything he did not want”
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Videos
help prove
AD validity
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Capacity

Voluntariness
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Videos also

help prove Benefit #3

AD meaning
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What did the
patient want?

Meaning
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“This is a decision
taken in a normal

state of mind and is
' freely considered.”

Suicide note
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“I have Alzheimer’s disease

and | don’t want it to
progress any further. | don’t
want to put myself or my
family through any more of

this terrible disease.”
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the patient
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directives
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Moderate Severe
Alzheimer's Alzheimer's

d)

Avoid late stages

Mild Cognitive Mild
Impairment

Alzheimer's

@ABAesq | www.americanbar.org

112

CONTINUING LEGAL EDUCATION

CONTINUING LEGAL EDUCATION /B\ !

@ABAesq | www.americanbar.org

113

Complete AD, today >

@ABAesq | www.americanbar.org

114

19



1/2/2022

CONTINUING LEGAL EDUCATION PO CONTINUING LEGAL EDUCATION _ ABA

At point

Pt specifies
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NEVADA ADVANCE DIRECTIVE FOR ADULTS WITH DEMENTIA
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Assure Not enough for
patient to convey

what she wanted

compliance
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Pt wants more Patient wants
than caregivers them to follow
know her wishes her wishes
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Video may convey

no new information
(wishes, capacity)
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But makes family
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accept Body language
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5 reasons to
create a video
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Legal status
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Relaxing
formalities
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Can a video
“be” an advance
directive?
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“Any authentic
expression of a
person’s wishes ...
should be honored.”

Idaho Code 39-4509
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Generally, a video
is not an AD
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“An advance directive
may be supplemented
by a video or audio tape
recording.”

Supplement
not supplant

N.J. Stat. Ann. 26:2H-56
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While video
offers benefits,
there are risks

@ABAesq | www.americanbar.or

161 162

27



CONTINUING LEGAL EDUCATION _ ABA

Video might show
lack capacity
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Case 1
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Memorial Sloan Kettering
Cancer Center

Shriners Hospitals
for Children®
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Beneficiaries in the
2009 will challenge
the 2012 will
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Video used to

invalidate

Conclusion
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Va I ue Prove validity

Clarify meaning

Of VldeO Assure compliance
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We already use
videos in ACP

Clinician - patient
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Breathing tube

What is CPR ?
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Cancer patients who watched the video were less likely to opt for CPR
ot or

o

CONTROL GROUP (80 patients)
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We use videos for Videos also aid
communication from communication from
clinician to patient patient to clinician
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Thaddeus M. Pope, Video
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and Benefits of Audiovisual
Recording, 73 SMU LAW
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