6/1/2022

Brain Death

Must clinicians obtain
consent to perform testing
for determination of death

by neurological criteria?

Archie
Battersbee

April 7, 2022



6/1/2022

High Court

Family Division

June 6-7, 2022




Must clinicians get
consent to test for
brain death?

No Dx or Tx
without
consent

exception

6/1/2022

General

N battery



implied
consent

another
exception

Roadmap

6/1/2022

Clinicians do not
need consent to
test for brain death



6/1/2022

Proposed

Problem _
solution

Grounds @ Problem




6/1/2022

brain death

testing

More family

refusals

Parental
refusals




Pt may
satisfy

BD criteria

Cannot test
to confirm

6/1/2022

No apnea test

4

g

Treatment duties
continue until CP



6/1/2022




6/1/2022

Must clinicians Do clinicians
honor the need consent
refusal? for apnea test?
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__— il




J
Ll

ST {
1 Ak ‘ ] "
| ~ 127
. 10 B
o ) RESP
) S

57

St.Vincent

HEALTHCARE | SCL Health

. Apnea
test

ABP
60,

MONTANA NINTH JUDICIAL DISTRICT COURT, PONDERA COUNTY

INTHE MATTER OF THE
GUARDIANSHIP OF AL,

%VILE])

hl
e

Camms A
e é«uﬁ/ !
e )

59

Cause No. DG-16-08

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND
ORDER

6/1/2022

10



“request ...
permitting ... testing
... is denied”

6/1/2022

“mother has sole authority
to make medical decisions .
.. including . . . brain

functionality examinations”
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Dead state 1
but not state 2
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Uniform Law Gommission

Better Laws. Stronger States.

85 86

Working to
amend UDDA

Law on death
in all U.S.
jurisdictions
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Determination of Death by
Neurologic Criteria in the United
States: The Case for Revising the
Uniform Determination of Death Act

Ariane Lewis, Richard J. Bonnie, Thaddeus Pope, Leon G. Epstein, David
M. Greer, Matthew P. Kirschen, Michael Rubin, and James A. Russell

Study

Committee
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latrogenic risks

Respect for person

Preservation of trust
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guidelines
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Brain death, the determination of brain death,
and member guidance for brain death

AMERICAN ACADEMY OF accommodation requests

AAN postion statement
NE [ ] ‘ '\OLOG I James A. Russell, DO, MS, Leon G. Epstein, MD, David M. Greer, MD, MA Matthew Kirschen, MD, PhD, Correspondence
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RESEARCH ARTICLE

Variability in Pediatric Brain Death
Determination Protocols in the United States

Conall Francoeur, MD, Matthes |. Weiss, MD, Jennifer M. MacDonald, MD, PhD, Craig Press, MD, Ph, Correspondence
David M. Greer, MD, MA, Robert A Berg, MD, Alexis A. Topjian, MD, MSCE, Wynne Morrison, MO, MBE,and ~ Dr. Kirschen
Matthew P. Kirschen, MD, PhD kirschenm@chop.edu
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Materials from this

References

presentation are available

http://thaddeuspope.com/braindeath
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Medical Futility Blog

Since July 2007, | have been blogging, almost daily,

°
to medicalfutility.blogspot.com. This blog focuses Fo rt h co m I n g

on reporting and discussing legislative, judicial,

regulatory, medical, and other developments
concerning medical futility and end-of-life medical
treatment conflicts. The blog has received nearly 5
million direct visits. Plus, it is distributed through
RSS, Twitter, and re-publishers like WestlawNext.
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Is Consent Required for Clinicians to Make a Consent for Death Determination Testing -
Determination of Death by Neurologic Criteria? Recommendations of the Definition and

in DEATH DETERMINATION BY NEUOLOGICAL Determination of Death Project (in progress)
CRITERIA: AREAS OF CONTROVERSY AND (with others).

CONSENSUS (Ariane Lewis and James L. Bernat

Qi) SR el U2 Accommodation for Objections to Death

Determination by Neurologic Criteria -
Recommendations of the International Donation Recommendations of the Definition and
and Transplantation Legislative and Policy Forum

; d Determination of Death Project (in progress)
(forthcoming 2022) (with others).

(with others).
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Counterpoint: Whether Informed Consent
Should Be Obtained for Apnea Testing in the
Determination of Death by Neurological Criteria:
No, 161(5) CHEST 1145-1147 (2022).

Rebuttal from Dr. Pope: Whether Informed
Consent Should Be Obtained for Apnea Testing in
the Determination of Death by Neurological
Criteria, 161(5) CHEST 1148-1149 (2022).
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Revise the UDDA to Align the Law with
Practice through Neuro-Respiratory
Criteria, 98(13) NEUROLOGY 532-536
(2022) (with Adam Omelianchuk, James

Bernat, Art Caplan, David Greer, Christos
Lazaridis, Ariane Lewis, Lainie Friedman
Ross, and David Magnus.
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It's Time to Revise the Uniform
Determination of Death Act, 173(1) ANNALS
OF INTERNAL MEDICINE 75-75 (2020).

Revising the Uniform Determination of

Death Act: Response to Miller and Nair-
Collins, HASTINGS BIOETHICS FORUM
(January 29, 2020) (with Ariane Lewis and
Richard J. Bonnie).

Is There a Right to Delay Determination of
Death by Neurologic Criteria? 77 JAMA
NEUROLOGY (August 3, 2020) (with Ariane
Lewis, and Richard J. Bonnie).

Determination of Brain Death / Death by
Neurologic Criteria - The World Brain Death
Project, 323 JAMA (August 3, 2020) (with
others).

Determination of Death by Neurologic
Criteria in the United States: The Case for
Revising the Uniform Determination of
Death Act, 47(4) (Supp.) JOURNAL OF

LAW, MEDICINE & ETHICS 9-24 (2019)
(with Ariane Lewis, et al.).
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Why Should We See Brain Death as Socially
Situated? 22(12) AMA JOURNAL OF ETHICS
E983-985 (December 2020) (guest editor of
issue with Ariane Lewis).

Brain Death Testing: Time for National
Uniformity, 20(6) AMERICAN JOURNAL OF
BIOETHICS 1-3 (2020).

2010 - 2019

The 50-Year Legacy of the Harvard Report on
Brain Death, 320(4) JAMA 335-336 (2018)
(with Robert Truog & David Shumway Jones).

Brain Death and the Law — Hard Cases and
Legal Challenges, 48(5) HASTINGS CENTER
REPORT (Nov/Dec 2018).
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Brain Death Rejected: Expanding Clinicians’
Legal Duties to Accommodate Religious
Objections and Continue Physiological Support,

Legal Standards for Brain Death, 13
JOURNAL OF BIOETHICAL INQUIRY 173-

in LAW, RELIGION, AND AMERICAN HEALTHCARE 178 (2016).
(Cambridge Univ. Press 2017).

Brain Death: Legal Obligations and the
Brain Death: Legal Status and Growing Conflict, Courts, 35 SEMINARS IN NEUROLOGY

and Court Challenges, 37 JOURNAL OF LEGAL 174-179 (2015) (with Christopher Burkle).
MEDICINE 265-324 (2017).

169 170

Brain Death: Legal Duties to Pregnant and Dead in Texas: A Bad Law,
Accommodate Religious Objections, Badly Interpreted, LOS ANGELES TIMES
147 CHEST e69 (2015). (Jan. 16. 2014) (with Art Caplan).

Legal Briefing: Brain Death and Total Brain Legal Briefing: Organ Donation, 21(3)

Failure, 25(3) JOURNAL OF CLINICAL JOURNAL OF CLINICAL ETHICS 243-263
ETHICS 245-257 (2014). (2010).
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