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“An individual . . ... isdead . ..

who has sustained either

(1) irreversible cessation of
circulatory and respiratory
functions, or

(2) irreversible cessation of all
functions of the entire brain.”

Cal. H&S Code 7180(a)

Christopher
Dolan

“When an individual is
pronounced [brain]
dead.. ., there shall

Argument 1

Not dead CHILDREN’S HOSPITAL be independent
& RESEARCH CENTER OAKLAND - .
under CA IaW Diagnosis confirmed confirmation by

another physician.”

Cal. H&S Code 7181

by 3 CHO clinicians



Paul Fisher

Stanford
Child
Neurology

“independent . . . physician”

Argument 2

CA law
preempted

No

adjudication

on the merits
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Jahi is dead
under
California law

Argument 3

CA law
unconstitutional

TRO only

stopgap to preserve
status quo pending
hearing
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TRACHEOSTOMY

; “Performing medical

procedures on the body
of a deceased human
being is simply not
something Children’s
Hospital can do..."

Working 0
N ' 3 v‘ g 16 far
st ot rvored s tht e cnculy

4 5 ot
Life & Hope 2014 engf

Award Gala

Watch the Video

“Death . .. shall not be

CIa i m : declared upon the basis of

neurological criteria . . . when

CA S h ou | d the licensed physician . . ., has

reason to believe, . . . would
. violate the personal religious
be | I ke NJ beliefs of the individual.”

N.J. Stat. 26:6A-5




CA rejected
NJ rule

“hospital shall
[provide] next of kin
with a reasonably
brief period of
accommodation . ...

Cal. H&S Code 1254.4

“continue only
previously ordered
cardiopulmonary
support. No other
medical intervention
is required.”

Brain death

1982

“Reasonably brief
period . .. amount of
time afforded to gather
family or next of kin at
the patient's bedside.”

No

adjudication
on the merits
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Accommodation

2008
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Jesse Koochin

Utah 2004 '

B National Medical Cender
WASHINGTON D C

FILED
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA NOV 04 200

Clerk, U.S. District ang
-------------------------------- ! Gankruptey Courts

Case 106-0v-01858

Assigned To Kennsdy Henry H
Assign Date 111412008

Description: Cavil Rights - on, Employ.

More disputes Why conflicts
http://thaddeuspope.com/braindeath.html Ove r b ra i n

death?

Taphophobia
Linguistic confusion
Variability

Prognostic mistrust
Conceptual confusion
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Filed 472714
CERTIFIED FOR PUBLICATION

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SECOND APPELLATE DISTRICT

DIVISION FOUR

GUADALUPE ARROYO et al B245659
Plaintiffs and Appellants (Los Angeles County
Super. Ct. No. BC484024)
.
JOHN J. PLOSAY Ml etal,

Defendants and Respondents

7 . ” e Health ;she;lis 'b;ain

Friday, Febiruary 23, 2007 ! e

Brain dead e ead'and ...
WORLD US. NY./REGION BUSINESS TECHNOLOGY SCIENCE HEALTH SPORTS (0 belng kept alive by

i m p I ies n Ot FNESS&KUTRTION  HEALTHGARE POLICY  MEN life support to

. S ) enable the family
Brain-Dead Florida Girl Will Be Sent Home on Life

really “dead” Supor ——

goodbyes.”
Publishad: Febrary 19, 1934

Daily Mail, 03-18-09




i Dead Caneen Wom s e Gvng Bt
By

Irreversible
cessation of all
brain function
including the brain
stem

“acceptable medical standards”
“ordinary standards”

“usual & customary standards”

How is irreversible
cessation
measured?

Variability of brain death determination
guidelines in leading US neurologic
institutions
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Brain death
concept
accepted across
USA & world

Legal variation
# physicians
Qualifications
How tests performed
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...GREAT NEWS! | e

EC
teond

YOU'RE PREGNANT!!!

Arizona College Student Bounces Back
From the Dead After Nearly Giving Organs

May 16, 200

By SUSAN DONAIDSON JAMES wa GOOD MORNING AMERICA

L1 Chuomen Tony Ve, comes ek i s s e skops x5 MINUTES | Ml Cvine
! ! AR IAy They were
mmlon‘ me SANJAY declared brain
GUPTA MD dead. It was
CHEATING DEATH ‘é‘;‘r::f:s':ut:; "
. he Doctors and u .
Father, 37, who was declared dead after his bl © And here they

are, sitting up

heart stopped for 45 MINUTES came back to

s : talking to me.
life after son screamed ‘you're not going to die’ ‘

Controversies in the
Determination of Death
White Paper by

t's Council on Bioethics llb ra i n
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Mum declared 'dead’ following heart attack
makes miracle recovery after husband's plea

Feb27

AMIMyho was declred
L ‘technically dead” madea

—  miraculous recovery after
her husband begged her
notto go.

Loma Baili’s relaives.
were called o her bedside
to'say thei final goodbyes
afterthe mother of four
had a huge heart atack

But within 45 minutes of
being tokd she could not be

“total
brain = death?

failure”



6/18/2014

Controversies in the

Heal wounds _ Sontroversies in the
Fight infections e
Gestate fetus
Stress response

Alan'Shewmon

rotal Legally

brain = death settled

failure” since 1980s
Remains “durable Consent not
settled worldwide required to
(legally) consensus” stop LSMT

Bernat 2013

10



No
Dead §>N0t a Not a duty
patient patient to
treat
Notification Accommodation

Canada “Hospitals must establish
: . mm".lf, $ N £ written procedures for the
L al ario . ! el 13 .
aguml : ew\ 2 reasonable accommodation
v f2 Rochester YOIK |

moral objections . . . limits to
"""" {"': the duration of the
accommodation.”

of the individual's religious or

10 NY.C.R.R. § 400.16

6/18/2014

CUStOdy Other
body

Religious
opt out

counnls/  New Jersey
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Functioning brainstem tissue

Maintain some autonomic functions:
heart, lungs, kidneys and intestinal
tract, certain reflex actions

Breathe, suck, spontaneous
movements of eyes, arms, legs,
respond to noxious stimuli with
crying, exhibit facial expressions

“life expired
when her
biological
existence
ceased
serving any
of her own
interests”
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1 — . "‘-
Cerebral Cortex

i

No consciousness

No thoughts, feelings,
sensations, desires, emotions

No purposeful action, social
interaction, memory

Brain Stem
=

PVS

Death ? e

Y :
) MOST LOVED

DAUGHTER — SISTER — AUNT

In re TACP Fla H.B. 1088 (1988)
AMA CEJA
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Stop LSMT
without
consent

The Lone Star State

You may stop LSMT for
1 may stop 1. 48hr notice HEC

- with immunity 2. Written decision

- if your HEC agrees 3. 10 day transfer

Tex. H&S 166.046
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WASHINGTON STATE MEDICAL ASSOCIATION
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(rtaber 44, 008 Refened o Reference Commites C

RESOLUTION 1 - 2004
(read about the action taken on this resolution) W I
Subject: Futility of Care

Introduced by: Michael Katzoff, MD and the Medical Society of Milwaukee County

RESOLVRD, Tkt Wi el oy conamet it a recmmrendetio o e A N

| 00000

Ao, Media Fulty i Enc o o ol 007, sunpors e e o e gt 0 I o I
oich sl gl snconed et oo b dis g e e, T = g B S
Mt e T A e 1, Legslatve Branch Exn Juciial Branch
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MEDICAL FUTILITY &
MARYLAND LAW

Tuesday, November 30, 2010
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ARS 36-3205

“A health care provider is not
subject to . . . liability or
professional discipline for . . .
failing to comply with a decision
or a direction that violates the
provider's conscience . .. "

Treat
“til
transfer

. Miss. Code § 41-107-3 . L.B. 564 (2013) _

chesoygan

mmmmmmm

= Traverse ity
Houghton Lok

MICHIGAN

KENTUCKY OKL‘:‘H‘:,‘;.,

Mich. S.B. 136 (2013) _

H.B. 279 (2013) (over veto) _

Okla. H.B. 2460 (2012)
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Capacity

Board
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e Puntott
Maryland Medical Orders for Life-Sustaining Treatment (MOLST)

Fabts Lot home o, Wik el -

Thi o Sonicns (EMS)and o
otwr ) 3 peckc part 1

CERTIFICATION FOR THE BASIS OF THESE ORDERS: Matkany and al ia cply.
I ety ety hat s orrs are enterd a5 tesut of a dsousson wihandth ormed consent o
the e, o
% - ! th direchve, of
the gasent's guardian of th the authedty 1 a court der, of
the afiens surogate s par e auteety ranted by the Heath Care Decisons Act o
the patientis 3 minc, e pabents egal uardan or another gally autarged adit
. efeby certfy hat these crders are based on
aeo ’ "
ITE) 1 20Co20ce W 2 provSes O ol DECS0nS
s medalr

o
documentaticn must be conained i the pz

Consent
always
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“Health care ..

if...
directed by . ..
surrogate”
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“If surrogate directs
[LST] ... provider that
does not wish to
provide . ..

Discrimination
in Denial of
Life Preserving

Treatment Act
”

i

OKLAHOMA

som s

Agent / POA Yes
Default No; Maybe
surrogate
Guardian No; Maybe

17



lII
comein..
.and use

the law to
say stop”

|
|

Life & death stakes

Unclear facts

Unclear law

6/18/2014

TRO

18



“provider... oy
cecline tocomply ...
contrary to generally
accepted health care
standards . . ”

Cal. Prob. Code 4735

“provider . . . acting in good
faith and in accordance with
generally accepted health
care standards ... not subject
to civil or criminal liability or
to discipline. . .”

Cal. Prob. Code 4740

6/18/2014

“generally
accepted
health care
standards”

Safe harbor attributes

Clear
Precise
Concrete
Certain

19
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