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Dec. 21,       
2016

Balmy

Brain 
death

Distinguish 

New science 

New ethics

Brain 
death is 
different

Old science 

Old ethics

>40 years Unraveled
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Brain death 

in California 

courts

• Pic stinson

• Pic others SF  KY etc

• Click click click

Israel Stinson

Alan Sanchez

Anahita Meshkin Lisa Avila Alex Pierce

Jahi
McMath

Roadmap 4 parts
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1
What is 

brain death 2

Clinician 

duties at BD 3
Growing 
resistance
to BD

4
legal 
attacks    
on BD

5 Part
1 of 4



12/21/2016

5

37

Brain 
Death

1959

1968

43

Wrong
44

Risk averse 
clinicians want 
certainty & clarity
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1974
California 

Health & 

Safety Code 

§ 7180

1970s

Variability

Uniformity

1981

52

UDDA
An individual . . . . .  is dead . . . 
who has sustained either

(1) irreversible cessation of 
circulatory and respiratory 
functions, or

(2) irreversible cessation of all 
functions of the entire brain

1982
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California 

Health & 

Safety Code 

§ 7180

56

UDDA 
beyond 
California

All 56 US 
jurisdictions 

(narrow exception NJ)

Legally 
settled
since 1980s

Remains
settled 
(legally)

“durable 
worldwide 
consensus”

Bernat 2013

61

BUT
“well settled 
yet still 
unresolved”

Acknowledge conceptual problems
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Total 
brain 
failure

= death
Part
2 of 4

67

Clinician 
duties   
after BD

“After a patient . . . brain 
dead . . . medical support 
should be discontinued.” “once death . . . diagnosed . 

. . discontinue support . . .”

“Once death . 

. pronounced, 

all medical 

interventions 

should be 

withdrawn.”

Consent  
not 
required

Not a 
patient

Dead
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Not a 
patient

No
duty 
to 
treat

Also a bright line rule

76

BUT
Reasonable   

accommodation

No 
duty  
treat

Dead
Temp
duty  
“treat”

Dead 1983
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Dority v. Superior Court, 
145 Cal. App. 3d 273

“does not mean . . . 

doctors . . . green light 

to disconnect a life-

support . . . without 

consultation . . . .”

“We are in accord with . . . 

deferring . . . until the 

initial shock . . . dissipates; 

and would encourage 

other . . . providers to 

adopt a similar policy.”

Obiter dictum
“by the way”

“said in passing” 2008

2007 “there out to be 
a law contest in Eng’s
district

Mike 
Eng

2007

“ought to be a 
law” contest

Constituent's mother 

experienced severe stroke 

Eventually diagnosed as 

neurologically dead. 

Physician took 15 hours to 

notify the family
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Family given only 3 hours to 

pay their final respects 

1 family member out of town

Family's spiritual leader could 

not be reached.

California 
Health & 
Safety Code     
§ 1254.4

“hospital shall adopt a 

policy for providing 

family or next of kin 

with accommodation”

What
“continue only previously 

ordered cardiopulmonary 

support.” 

“No other medical 

intervention is required.”

How 
long

“reasonably 

brief period”

“amount of time . . 

. to gather family . 

. . at . . . bedside”
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“in determining what is 
reasonable . . . consider 
the needs of other 
patients and 
prospective patients in 
urgent need of care.”

Early versions    
of the bill –

1 or 2 days

<24   x x x x
24 x x x x x x
36
48 x
72 x x x Usually 2-3 days 

Bellevue 
Coney Island 
Elmhurst 
Harlem
Jacobi 
Kings County 
Lincoln 
Metropolitan 
North Central 
Bronx Queens 
Woodhull

106

BUT
Accommodation 

not enough for 

some

Part
3 of 4
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Surrogate 
resistance  
is growing

More families 

dispute DDNC
NEUROLOGY

Aug. 2016

(200)

50% report 

families request 

organ support 

after DNC

“in recent months . . . 
families of . . . patients 
determined . . .dead by 
neurologic criteria have 
rejected this diagnosis”

JM Luce, “The Uncommon Case of Jahi
McMath,”  Chest (2015) 147(4):1144-51.

13 ethics consults “family 
members asked . . .  to 
deviate from standard 
procedures following  
brain death”

AL Flamm et al, “Family members' requests to extend physiologic    
support after declaration of brain death: a case series analysis and  
proposed guidelines for clinical management,” J Clin Ethics (2014) 
25(3):222-37.

56 DDNC (2014-16)

Conflict in 10%
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Many cases 
going to 
court

Part
4 of 4

120

5 attacks 
on brain death

121

Attack 
1 of 5

Confusion

Mistrust
Lisa Avila
Anaheim  Hosp.

Wrong before 
wrong now too



12/21/2016

15

Tawil I et al, “Family presence during brain death evaluation: a 
randomized controlled trial” - Crit Care Med. 2014 Apr;42(4):934-42

128

Attack 
2 of 5

Want 

religious 

exemption

No 
death 
by BD

Religious 
objection

Contrast 

1254.4

No 
duty  
treat

Dead

No 
duty  
treat

Dead

NY CA IL change this

Temp
duty  
“treat”

Dead
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NJ Opposite No 
duty  
treat

Dead

NJ changes this

Changes 
definition 
itself

“[D]eath . . . shall not  
be declared upon the 
basis of neurological 
criteria . . . when . . . 
violate the personal 
religious beliefs . . . .”

We don’t 
treat the 
dead

Indefinite 

accommodation

Until
death by   
CP criteria

California 
rejected

(twice)
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1986
Richard       
Katz

1987
Rejected 

everywhere

outside NJ

Motl Brody (DC)

152

Shahida Virk  (Mich.)

Cho Fook Cheng (Mass)



12/21/2016

18

154

BUT
• Pic stinson

• Pic others SF  KY etc

• Click click click

Israel Stinson

157

Attack 
3 of 5

Consent 
for apnea 
test

Final confirmatory 

test before 

declaring death

Remove ventilator

No drive to 

breathe  dead

No right to 
treatment 
after death

Other than brief accommodation

162

SO
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Prevent from 

being declared 

dead 

Refuse
consent to 
apnea test

No apnea test

No determination  
of death

Treatment duties 
do not end

No DDNC Effectively 

same as NJ

Prevent 

determination 

instead of 

declaration

Do clinicians 
need consent  
for apnea test? Yes

Allen 

Callaway
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Billings, Montana

6-year-old
“Drowned” July 22, 2016

Tasha 
Dawn 
Stone

Consent required if risks

Transferred home 
Dec. 2016
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Do clinicians 

need consent  

for apnea test?

MT said 
“yes”

KS also 
said “yes”

Brett Shively 
2yo “drown”
Wichita, 2006

Forbid brain viability exam

TRO 02/01/06

D/C home 03/17/06

Do clinicians 

need consent  

for apnea test?

MT & KS 
said “yes” ¼ neurologists   

say need consent

VA said 
“no”



12/21/2016

22

Mirranda
Lawson

Richmond, Virginia

2-year-old
Choked popcorn - May 11, 2016

June 10, 2016

CP death Nov.

New 

strategy
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• Pic stinson

• Pic others SF  KY etc

• Click click click

Israel Stinson (CA) Aug. 9, 2016
to CHLA

Alex Pierce

Upshot No 
duty  
treat

Dead

No 
duty  
treat

Dead

US ICUs will have 

more (probably) 

dead kids

Often full 

Others denied
opportunity of 
ICU benefit 
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208

Attack 
4 of 5

Most
troublesome  
attack

Are medical 

criteria for 

DDNC legally

sufficient?

AAN does not 
measure what 
the UDDA
requires

Aden 

Hailu Reno 
pic

Reno, Nevada

214

April 1, 2015
Catastrophic anoxic 
brain injury during 
exploratory 
laparotomy

215

May 28, 2015

Met AAN criteria    

for brain death Dad: “she       

is not dead”
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217

Trial court
AAN criteria met

Aden is dead

218

Aden’s father

Appeals to Nevada 

Supreme Court
Supreme Court of Nevada

November 2015 

220

Irrelevant if Aden 

meets AAN criteria

They are not the 

“right” criteria
221

reasons2 1

AAN does not 
measure what 
the UDDA
requires

224

UDDA
“irreversible 

cessation . . .      

all functions of      

. . . entire brain”
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226

BUT
227

Brain dead 
people     
do stuff

228

Heal wounds

Fight infections

Stress response

Sexually responsive
UMN, J Neurosurgery 35(2): 211-18

Gestate 
a fetus

AAN measures 

only cessation 

some functions 

of part of brain

Supposed to 

measure:

“all functions”

“entire brain”
2
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235

UDDA
“must be made in 

accordance with 

accepted  medical 

standards”
237

BUT

238

Trial court did not 
consider whether 
AAN are 

“accepted medical 

standards”

Number of physicians

Qualifications

How tests 
administered

241

Hailu = AAN

AAN ≠ UDDA
Upshot

Legal standard 

may demand 

more than 

medical criteria 



12/21/2016

28

244

UDDA
“irreversible 

cessation . . .      

all functions of      

. . . entire brain”

Deferred to medical 
profession how to measure 

UDDA 
requires

Clinicians 
measure

248

May need to amend 

Legal criteria

Medical criteria

or Both
249

Attack  
5 of 5 

Jahi
McMath

Jahi McMath
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254

Dec. 12, 2013

Declared dead

256

Lost lawsuits 

against 

hospital

• Map 

• declare dead t.f on ophys sup to NJ

Transferred to NJ
Sustained organ support    
over 3 years!!

259

Mar. 2015

Med Mal lawsuit

260

Seeking    
future medical 
expenses

261

Dead people do 

not have medical 

expenses
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262

Re-litigate 
status as 
alive

263

Defendants 

Demurrer
Collateral estoppel

If true, allegations 

are sufficient

Affirmed on appeal

Chance 
to prove

268

Does not attack 

the AAN criteria 

themselves

No longer meets 

AAN criteria

270

Contrast 

Aden Hailu
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Aden
272

Hailu = AAN

AAN ≠ UDDA Jahi

274

AAN = UDDA

Jahi ≠ AAN
Upshot

276

Argument 

over facts, 

not law

If alive, must 
reexamine 
medical criteria 
for DDNC

Death 
should be 
irreversible

279

Accuracy    

is essential
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280

One final 
case used 
by CMA

Wicked Witch  
of the East

But we've got to verify it legally, 

to see if she 

is morally, ethically

spiritually, physically

positively, absolutely

undeniably and reliably Dead

And she's not only 
merely dead,

she's really most 
sincerely dead.

286

Conclusion Life Death Life Death
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Debate has 
been 
academic

“critics and 

skeptics have 

not gained 

much 

traction with 

lawmakers”

Not true 

anymore

Now it is a 

public policy 

question

Not just   

more scrutiny  

more debate

Fundamental 

reassessment  

of settled laws 

& practices
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Rembrandt: Raising of Lazarus  (LACMA)
299
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