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What is
brain death 2

Growing
resistance
to BD
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legal
attacks
on BD
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1968
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Risk averse
clinicians want
certainty & clarity
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REVUE NEUROLOGIQUE
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California v X Variability
Health & W

Safety Code i
§ 7180 4

1970s

Uniformity

An individual . . ... isdead . ..

who has sustained either

(1) irreversible cessation of
circulatory and respiratory
functions, or

(2) irreversible cessation of all
functions of the entire brain



California
Health &
Safety Code
§ 7180

Legally
settled
since 1980s

BUT

UDDA

beyond
California

Remains
settled

(legally)

“well settled
yet still
unresolved”
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All 56 US
jurisdictions

(narrow exception NJ)

“durable
worldwide
consensus”

aaaaaaaaaa

Controversies in the
Determination of Death

A White Paper by
the President's Council on Bioethics

Acknowledge conceptual problems



Total

brain = death

failure

Guidelines for Physicians: Forgoing Life-Sustaining
Treatment for Adult Patients

18 Angrles oy Bar Asclation

Ao by the Los Argees Counly Mechcl Aseciation February 15,2006
Appravd iy the L Angekes ooty Bar Asockion March 21, 306

“Once death .
. pronounced,
all medical
interventions
should be
withdrawn.”

Annals of Internal Medicine ‘

American College of Physicians Ethics Manual
Sixth Edition

Lols Snyder, 1D, for the American College of Physicians Ethics, Professionallsm, and Human Rights Committee™

“After a patient . . . brain
dead ... medical support
should be discontinued.”

Consent
not
required
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‘g ! "J ,’ A Views & Reviews

Really, most SINCERELY dead

Policy and procedure in the diagnosis of death by
neurologic criteria

DM Shaner, MD; RD. Orr, MD; T. Drought, PhD, RN; R'B. Miller, MD; and M. Siegel, MD

“once death . . . diagnosed .

”

. . discontinue support. ..

Dead Not a
patient



No
Not a duty
patient to

treat

BUT

Dead :> duty

treat

x

CALIFORNIA REPUBLIC

Temp
— [> duty

“treat”
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Also a bright line rule

Reasonable
accommodation

1983



Dority v. Superior Court, “does not mean. ..
145 Cal. App. 3d 273 doctors. . . green light

) to disconnect a life-

7
} support . .. without
!-—’

consultation....”
LOMA LINDA UNIVERSITY

Obiter dictum

w2008

“said in passing”

2007

“ought to be a
law” contest
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“We are in accord with . . .
deferring . . . until the
initial shock . . . dissipates;
and would encourage
other . .. providers to
adopt a similar policy.”

Constituent's mother
experienced severe stroke

Eventually diagnosed as
neurologically dead.

Physician took 15 hours to
notify the family

10



Family given only 3 hours to
pay their final respects

1 family member out of town

Family's spiritual leader could
not be reached.

“hospital shall adopt a
policy for providing
family or next of kin
with accommodation”

How
long

AMENDED IN ASSEMBLY APRIL 3. 2008

CALIFORNIA LEGISLATURE—2007-08 REGULAR SESSION

ASSEMBLY BILL Na. 2565

Introduced by Assembly Member Eng

February 22, 2008

An act to add Section 1254.4 to the Health and Safety Code, relating
to health facilities

What

“reasonably
brief period”
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California
Health &
Safety Code
§ 1254.4

“continue only previously
ordered cardiopulmonary
support.”

“No other medical
intervention is required.”

“amount of time . .
. to gather family .
..at...bedside”
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ILMUILA Bioethics Institute

“in determining what is Early versions
reasonable . . . consider DEATH Y NEUROLOGIC CRITERIA 1o et
the needs of other of the bill —

patients and

prospective patients in 1 or 2 days

urgent need of care.”
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72 XXX Usually 2-3 day Woodhdl
Accommodation
B U I not enough for
some
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Organ support aftr death by neurologic
citeia

More families
dispute DDNC

Resuts o asuney of US newologies ~ (200)

“in recent months . . .

families of . . . patients
determined . . .dead by
neurologic criteria have
rejected this diagnosis”

50% report
families request

organ support
after DNC

JM Luce, “The Uncommon Case of Jahi
McMath,” Chest (2015) 147(4):1144-51.

13 ethics consults “family a !

members asked . .. to ’ Trllhum

deviate from standard |
procedures following Health Par :ners
brain death”

AL Flamm et al, “Famil bers' requests to extend physiologic
ith: a case series analysis and

56 DDNC (2014-16)
support after declaration of brain death: a case series analy X .
;;o(;;s;;iu;iennesfor:nmcalmanagemem, J Clin Ethics (2014) Conﬂl ctin 10%
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Many cases 5 attacks
going to on brain death
court

Confusion

Mistrust

AN AN PAGE

FREE Brain Death
SECOND
OPINION *°

EXAMINATION

14



Religious No
objection death
by BD

No
Dead » duty
/’ treat

NY CA IL change this
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Want
religious
exemption

Contrast
1254.4

Temp
beee » duty

“treat”
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NJ

Changes
definition
itself

Indefinite

accommodation

Opposite

“[D]eath . .. shall not
be declared upon the
basis of neurological
criteria...when. ..
violate the personal
religious beliefs . ...”

Until
death by
CP criteria
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Dead No
duty
'\ treat

NJ changes this

We don’t
treat the
dead

‘\. /\

— A
A
g 4

California
rejected
(twice)
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Richard
Katz

AMENDED IN ASSEMBLY APRIL 6, 1987

CALIFORNLA LECISLATURE—1957-55 REGULAR SESSION

ASSEMBLY BILL No. 1390

T duced by A bly Member Katz
March 4, 1987

1 act to add Section 12565 to the Health and Safety Code,
relating to health facilities.

LEGISLATIVE COUNSEL'S DIGEST
ADB 1390, as amended, Katz. Health facilities: general
acute care hospitals.

Meétl Brody (DC)

12/21/2016

AMENDED IN ASSEMBLY APRIL 10, 1985
CALIFORNIA LEGISLATURE 1563 85 BEGULAR SESSION

ASSEMBLY BILL No. 3311

Introduced by Assembly Member Hilt Katz

February 18, 1986

Aar et to wmend Seetion 14132 of the Weifare and
Freathitions relating to MedilCal: An act to amend
Section 7180 of the Health and Safety Code, relating to The
Uniferm Determination of Death Act.

LEGISLATIVE COUNSEL'S DIGEST
ADB 3311, as amended, Hi#t Katz. MedilGah eovered benafits
The Uniform Determination of Death Act.

Rejected
everywhere
outside NJ
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ael Stinson

Consent Final confirmatory
test before
for apnea declaring death
test
Remove ventilator No right to
. treatment
No drive to after death

breathe = dead

Other than brief accommodation

18



Prevent from

being declared
dead

No DDNC

¥

Treatment duties
do not end

Do clinicians
need consent
for apnea test?

Refuse
consent to
apnea test

Effectively
same as NJ

Yes

12/21/2016

No apnea test

No determination
of death

Prevent
determination
instead of
declaration

Allen
Callaway
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MONTANA NINTH JUDICIAL DISTRICT COURT, PONDERA COUNTY

T
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i ORDER

Billings, Montana
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St.Vincent

vearod TN - HEALTHCARE | SCL Health

Consent required if risks

1 $VW'sequet v udicldartoneiving S¥H o ondetsfng ALl
e i iy over e gt s s med.
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ACs e cng e o s 0 e an e e ol examinions

shoud e alrised
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Do clinicians
need consent

for apnea test?

MT & KS
said “yes”

MT said

(o ’)

yes

WDkTiict Corr_ 2

Sepowick CounTy, KA R

Forbid brain viability exam

TRO 02/01/06
D/C home 03/17/06

NTENFORARY = .
Sl Oroen support after death by neurologic
f v , ‘ U
criteria
Resuls of ots

Va neurologists

say need consent
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KS also
said “yes”

Do clinicians
need consent
for apnea test?

VA said
lan”
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Richmond, Virginia

Mirranda
Lawson

T Ol Cauzon  and_Pabrick Consan, June 10, 2016
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IN THE

SUPREME COURT OF VIRGINIA
Record No. 161321

New
strategy

PATRICK B. LAWSON and
ALISON J. LAWSON,
Appellants,

v.
VCU MEDICAL CENTER, d/b/a
CHILDREN’'s HOSPITAL OF RICHMOND
AT VCU, and d/b/a VCU HEALTH SYSTEM
Appellee.
IN RE: MIRRANDA GRACE LAWSON

Appeal From The
Richmond Circuit Court — Case No.: CL16-2358

VCU HEALTH SYSTEM AUTHORITY'S
BRIEF IN OPPOSITION
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treat
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. m/) e pecter AN
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Upshot

US ICUs will have

more (probably)
dead kids

12/21/2016

Often full

Others denied
opportunity of
ICU benefit
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Most Are medical
troublesome criteria for
DDNC legally
attack sufficient?
AAN does not G, Sene Nocaas
measure what
the UDDA
requires
April 1, 2015 May 28, 2015
Catastrophic anoxic _
brain injury during Met AAN criteria
exploratory for brain death
laparotomy

IS not deqo
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Trial court

AAN criteria met
Aden is dead

Irrelevant if Aden
meets AAN criteria

They are not the
“right” criteria

AAN does not
measure what
the UDDA
requires

Aden’s father
Appeals to Nevada

Supreme Court

2 reasons

UDDA

12/21/2016

I: &!ﬂ] L

Supreme Court of Nevada
November 2015

“irreversible
cessation . ..

all functions of
... entire brain”

25
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Brain dead Heal wounds
B U T people Fight infections
do stuff Stress response

Ala@ﬁewmon

Gestate

Sexually responsive a fetus

UMN, J Neurosurgery 35(2): 211-18

AAN measures Supposed to
only cessation measure:

some functions “all functions”
of part of brain “antire brain”

26



“must be made in
U D DA accordance with

accepted medical
standards”

]

kel Variabilty of brain death determination
— guidelines in leading LS neurologic
Vriabifty ofBrain Death Policiesin the United States Institutions

B;lz 0 B b s s P

MPORTANCE B esthisthe neversbe cessation offuncion of he e bra, andtis
bl ; § o it

TN

Hailu = AAN

Upshot

AAN = UDDA

12/21/2016

BUT

Number of physicians
Qualifications

How tests
administered

Legal standard
may demand
more than
medical criteria
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UDDA

Jahi
McMath

“irreversible
cessation . ..

all functions of
.. . entire brain”

May need to amend
Legal criteria
Medical criteria

or Both

12/21/2016

Deferred to medical
profession how to measure

Jahi McMath
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[On
Eardrum A 3 "? =

=T
@ “Hz” U Dec. 12,2013

Declared dead

Lost lawsuits /\
agalnSt Transferred to NJ &
hospital Sustained organ support
over 3 yearsi"
Mar. 2015 Seeking Dead people do
future medical not have medical
Med Mal lawsuit expenses

expenses
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Re-litigate
status as
alive

&) couNTY OF ALAMEDA

If true, allegations
are sufficient

Does not attack
the AAN criteria
themselves

Defendants

Demurrer

No longe

AAN crite

r meets

12/21/2016

ol N

3¢

Collateral estoppel

f

Chance
to prove

Contrast
Aden Hailu
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Aden

AAN = UDDA
Jahi # AAN

If alive, must
reexamine
medical criteria
for DDNC

Hailu = AAN

AAN = UDDA

Upshot

Death

should be
irreversible

12/21/2016

Jahi

Argument
over facts,
not law

Accuracy
is essential

31



One final
case used
by CMA

But we've got to verify it legally,
to see if she

is morally, ethically

spiritually, physically

positively, absolutely

undeniably and reliably Dead

Life | Death
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And she's not only
merely dead,

she's really most
sincerely dead.

Life | Death

32
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THE JOURNAL OF
O.{Mm@:‘mlcs

Debate has
been
academic

“critics and

skeptics have N Ot t r u e
not gained

much

traction with a n y m O re

lawmakers”

Now it is a Not just Fundamental
: reassessment
public policy more scrutiny
of settled laws
question more debate & practices
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Rembrandt: Raising of Lazarus (LACMA)

Brain Death Rejected: Expanding
Clinicians’ Legal Duties to Accommodate
Religious Objections and Continue
Physiological Support, in LAW, RELIGION,
AND AMERICAN HEALTHCARE
(Cambridge Univ. Press 2017).

Brain Death: Legal Status and Growing
Conflict, and Court Challenges, 37
JOURNAL OF LEGAL MEDICINE
(forthcoming 2017).

Pregnant and Dead in Texas: A
Bad Law, Badly Interpreted, LOS
ANGELES TIMES (Jan. 16. 2014)
(with Art Caplan).

Legal Briefing: Organ Donation,
21(3) JOURNAL OF CLINICAL
ETHICS 243-263 (2010).

References

Legal Standards for Brain Death, 13
JOURNAL OF BIOETHICAL INQUIRY
173-178 (2016).

Brain Death: Legal Obligations and the
Courts, 35 SEMINARS IN NEUROLOGY
174-179 (2015) (with Christopher
Burkle).

Thaddeus Mason Pope, JD, PhD
Director, Health Law Institute

Mitchell Hamline School of Law

875 Summit Avenue

Saint Paul, Minnesota 55105

T 651-695-7661

C 310-270-3618

E Thaddeus.Pope@mitchellhamline.edu
W www.thaddeuspope.com

B medicalfutility.blogspot.com

12/21/2016

Medical Futility Blog

Since July 2007, | have been blogging, almost
daily, to medicalfutility.blogspot.com. This blog
focuses on reporting and discussing legislative,
judicial, regulatory, medical, and other
developments concerning medical futility and
end-of-life medical treatment conflicts. The blog
has received over 2 million direct visits. Plus, it
is distributed through RSS, email, Twitter, and re-
publishers like WestlawNext and Bioethics.net.
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