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Objectives

Summarize strengths and weaknesses
of 3 main legal regimes governing
unilaterally withholding or withdrawing
life-sustaining treatment

Apply the official ATS/ACCN/ACCEP/
ESICM/SCCM policy regarding requests
for potentially inappropriate treatment in
their own practices

Aggressive viral infection
attacked nervous system

Limbs, face paralyzed

On ventilator

No improvement

Irreversible neurological
damage

Clinicians & ethics
committee: “stop LSMT”
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_ Parents do
‘ ¥ not consent |
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options

. Cave-in to parents
. Act w/o consent

. Get new SDM &

. Get court permission

get their consent

Dispute
resolution
pathways

Asked local court
in Marseilles

Denied

parts

Part 1
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What is a

Background Consent & | N
oh di medical futility
right to die dispute
Prevalence of Ways to

futility conflicts

get consent

Part 2

When you
cannot get
consent

Stopping
LSMT
without
consent

types
of LSMT




Futile
Proscribed
Discretionary

Potentially inappropriate

Main legal
approaches
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Clinicians Treat w/o
need consent
consent is battery o
Leach V. Corf)llary Right to
Shapiro of right to

consent refuse

(Ohio App 1984)
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Even LSMT
Even minors

Even Ohio

In re Crum
(Ohio Prob. 1991)

Negative

IibertV

BUT

Positive
liberty ?

Right to
demand ?

Our
guestion

Surrogate will
not consent
when you think
they should
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Futility is about
line drawing

Appropriate Advisable
Inappropriate Inadvisable
Proportionate Beneficial Inside the _
Disproportionate Non- standard Outside the
beneficial of care standard
of care
_ Surrogate
Therapeutic
obstinacy driven

overtreatment
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Clinician i Surrogate Surrogate will not
CMO LSMT consent to CMO
recommendation

“Conflict... 13% > 16%

S al ethics consults ethics consults
e idemic Jp— o T—
p % ‘; MEMORIAL SLOAN-KETTERING
proportions” T’ CANCER CENTER o

J. Oncology Practice (June 2013)

Original Investigation

The Frequency and Cost of Treatment Perceived

toBe Futile in Critical Gare 20%

ThanfN.Huyn, 4D, MSHS;Eric . Keerup, ND: JosuaF. Wley MA: TemanceD. Sevisky, WBA, VAP0
Diana Guse, M ryan . Garber D, il . Wenger D, MPH

>33%

ethics consults

v University of Michigan
Health System

Physician Executive Journal (37 no. 6)

JAMA Intern Med, 2003.173(20):1887-1894, dol: 10000V jamainternmed. 201310261

Courtwright, 2015 J Crit : =
Care 30(1):173-77 Published online September 9, 2013
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—————— Eoo® & & & W
' 85%| |8
Critical Care {1
Medicine 700 | @ | UNIVERSITY OF
i o
Eenr — acute i et : 3 . TO RONTO
Feb. care e
2015 .. . “ ”
clinicians top healthcare challenge
Wrrmmnwpmmm 6 BMC Med. Ethics (2005)
o e !
‘ Big problem — moral distress, etc
e Views About End-of-Life Treatment Over Time
% of S, adults
Diff.
e 1990 2005 2013 90-13
. » Which comes closar to your view?
VleWS On End'of—Llfe There are circumstances in which a
. patient should be albowed to die 73 bl (] 7
MEdlcal Treatments nly.lntlr:i..mrl u'.er:l; .;.!IDIJM rltclr "
everything possible o save the [ife
Grﬂwing Mlﬂorlty {]fAmericang Sﬂy of & patient in all circumstances 15 72 K} +16
Doctors Should Do Everything Don't know & 31 4
Possible to Keep Patients Alive oo 00100
Black Prot. 41 | 54/

L)

m Medical staff should do everything possible to
save patient's life in all circumstances
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4 mechanisms

PDA

Negotiation

Mediation

Replace
Surrogate

Transfer

PDA
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Robust evidence
shows PDAs are
highly effective

> 130
RCTs

THE COCHRANE

COLLABORATION®
e Informed
surrogates request
Complete ° a

Understandable

-:.IIIII

less aggressive

treatment
SharedDeisionaking inCUs:AnAmerian ., , X
(olgeof Gt Care e and e Promise ...
Thraic Sty oy tetement remains

elusive”

10
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PDA - more
likely consent

Negotiation

Mediation

95%

11
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Prendergast (1998) Fine & Mayo (2003) Garros et al. (2003)
57% agree immediately wr” ol 0%
o 80% oo
90% agree within 5 days - 0%

:3:;: B Unresolved
96% agree after more e i e

5 20% ’
meetings i 2%

% Immediate Three Days Eventual 5 0% T 2 3+ Eventual

Hooser (2006)

w0
. 5/92
gul: o
4 50
glf.
@ Resolved »
: _ - m—

Nonbeneficial Treatment and Conflict Resolution: Building Consensus

65

Tried better Sti " nO

communication

PDA consent

Mediation

12



3/20/2017

Repl ace Get consent
from new
Surrogate
surrogate
Substituted Crum (1991) ~ o
judgment (12yo) (viral encephalitis) 60 A)

Best interests

Myers (1993)

(15y0) (MVA)

accuracy

More

aggressive
treatment

Code of
Medical Echics

= Cheer American Medical Associatian

“surrogate’s decision . . .

almost always accepted”

Anadg

13



You’re
Fired!

Sarah Hershberger — lymphoblastic
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Akron
Children’s
Hospital

85-90% chance survival

Court forced chemo

Too little medicine

Not best interest

Too much medicine

Not best interest

14
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Obstacle 1

IN THE SUPREME COURT OF THE STATE OF DELAWARE

Guardian cannot AVID IR el CARETLARD, o cotn s

Respondents Below,

1 Appellants, g Court Below-Family Court
W/h W/d untll § of the State of Delaware,

V. § in and for Sussex County
§
d DIVISION OF FAMILY SERVICES § File No.: CS15-0187%

pa rental rlghts and OFFICE OF THE CHILD g i'u::\o.: 15-04833 '
ADVOCATE, §
t i t d Petitioners Below, ;
erminate ioners Belo, !

Justice Evelyn Lundberg Stratton Submitied: September 15, 2015

Decided: September 16, 2015

Parents presumed
act in best interest

Obstacle 2 Obstacle 3

15



Surrogates
loyal & faithful

State of Minnesota
District Court—Probate
Court Division
County of Hennepin
Fourth Judicial District

In Re: The Conservatorship of File No. PX-91-283

Helga M. Wanglie
Findings of Fact:
Conclusions of Law And Order

3/20/2017

Parents consistent with child wishes

Crum (1991)

(212yo) (viral encephalitis)

Myers (1993)

(15y0) (MVA)

Transfer

New provider

‘/\‘
in
vt
C *
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but
possible

The luck of the draw:
_physician-related
;, ~ yariability in end-of-life

“d’ecl‘Spn making in [ ]
sive care
" II’ nsme Care.
= “Med. 2013 . T
~39(6):11 8-‘32_ e
- i 32—

No consent

No new SDM

It
depends

No transfer

17
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types
of LSMT

Futile

Legally Proscribed

Legally Discretionary

Potentially inappropriate

aaaaaaaaaaaaaaaaaaaaaa
wwwwwwwwwwwwwwwwwwwww

An Official ATS/AACNVACCR/ESICM/SCCM Poliy Statement
Responding fo Requests fr Potentially Inappropriate Treatments in
Intensive Care Units

(Gatre . B, Tt M. Pope, Goron . Ruberi Bamer L, Robe 0, Trog, Opda . R

ATS .

We help the world breathe

S0cietyf
Critical Care Medicine

Tha Intansiva Cara Profassionals

AMERICAN COLLEGE OF

v

PHYSICIANY

The Global Leader in Clinical Chest Medicine

eEeSICMm

EUR0OrPEAn SOCIETY OF
INTENSWVE CARRE MeEDICINE

Why start
with
vocabulary?

18
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PRINCIFIA ETHICA

“In Ethics . ..
difficulties and
disagreements. . .
are mainly due to a
very simple cause .

)

“the attempt to
answer questions,
without first
discovering precisely
what question it is
you desire to answer.”

Conceptual clarity

Ethical clarity

Futile

Legally Proscribed

Legally Discretionary

Potentially inappropriate

Interventions
cannot accomplish
physiological goals

Scientific

impossibility

19



3/20/2017

Example 1

I think | need

Example 2

Antifungals as
treatment for
myocardial
“infarction

Example 3

Example 4

Even EMS protocols for “futility”

CPR when show rigor mortis or dependent lividity

“Futile”

20
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Value free

objective

BUT

May the

«“ 1N
clinician FUtlle
stop LSMT?

May & amm—— >€
' T Legally Proscribed
should T —
- Legally Discretionary
-&-usm-dmmm
refu se i Potentially inappropriate

21
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Treatments that
may accomplish
effect desired by
the patient

>0%

N Ot Prohibited by
applicable laws,
7 . ) judicial precedent, Exa m p I e 1
fUtl Ie or widely accepted
public policies
Organ Matching
' Might “work” Example )

But illegal

22
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Example 3
If treatment May &
request is legally should

proscribed 2> refuse

= | [

e e i acadian e

LegaMscribed
= i Legally Discretionary

Ligaly Proscried o Ligaly o . .
et Potentially inappropriate

- Cincurs skt e e stakcn i ol
oton B0 17 e ey mgE

23
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Laws, judicial

Surrogate

Pe m |tt€d precedent, or policies
. I that give physicians

I Im |t| ng permission to refuse
to administer them.

Example 1 § Example 2

No

total
brain = death Dead [> duty to
failure treat

24



Annals of Internal Medicine

American College of Physicians Ethics Manual
Sixth Edition

L S, 10, fox e Asmarican Calign of Physictans [, Mrofirisionalion, and Hustan Rights Comumiline’

“After a patient . .. brain
dead ... medical support
should be discontinued.”

3/20/2017

BUT

Example 3

Jahi McMathy

—

25
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Also disaster plans

Trisomy 18 / 23

Example 4

22-week gestation

ECMO

Example 5

SEND FORM WITH PATEENT WFENEVER TRANSFERRED OR DISCRARBED LAY ORDERS i
T = e R — Bor IONIUC PR amd OTIEER LIFE SUSTAINING TREATMEN | s
CRCNNATI AEA én Dy T
MEDICAL ORDERS FOR e ERMO [ e e i
we.susn(umg rr‘reemam SE—— MONTPELIER L SIS T P ———

[BASIS FOR ORDERS AND SIGNATURES

(Tress orders were Giscussed wih | Thesfiaocuments were revewed | location of copies
< Patient 2 Living Will fosation of copyt
C Health Care Agent (DPOA-HC) =
T Next of KnvSurogate 2 Durable Power of Attomey-HC
3 ComAgooNId Gumitn 2 Onio DNR fom (ATTACH A SIGNED COPY)
T Parent of 3 minor
Othr 2 Other documents
T Ere el =
1
— i | it

26
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Not ATS “futility”

Might restore CP
function

“imminent death”

3 days

Permitted
limiting

[ -
EAER LS \ﬂagﬁera.l.owga_\l.“ig‘ 3 r“
| o8 18 7 Weskninster 51 ¥ pion
‘ 5 \Kﬁe\steriwm en
Creas X
1 Rigese e S _\.\ .
N U MBalimare g
‘ ‘ Cumberland 5 ‘b ( £ o
Patomec SF athershur ! N
\ \ * Centreville
Oakland )y \*\_

Washingon, 0 & 'A""HWP‘ \

o= L
& @ = Ocean City
laPlla & sCambridge ‘

LA ) ", Salisbu
e\ y

T
5] By il
Maryland Leunglanpan:k‘- 0/ w_l_ ‘

Agestannue l9end NS

aryla cal Orders for ustaining Treatment

“medically
ineffective”

“[not] prevent
the impending
death”

imminent =
impending

May the
clinician
stop LSMT?

27
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=
Legally May & o

discretionary should I e

refuse e

i sty e b s

Tiny category — P 4 Sept 2016

not much

explicitly " g NO reaSOnable

prohibitedor SUCiEty Uf expectation patient will

permitsd-
improve sufficiently to

Critical Care Medicme survive outside the

acute care setting

Tha Intansiva Cata Profagslonals

No reasonable expectation M

patient’s neurologic .
L LegaMscrlbed
function will improve

sufficiently to allow the Legally D;, gionary
patient to perceive the

benefits of treatment Potentially inappropriate

28
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Some chance of
accomplishing the
effect sought by
the patient or

Not “futile”
because
might “work”

E.g. dialysis for
permanently
uNconscious

surrogate patient
E.g. vent for We call them Disputed
patient w/ widely “futility disputes” treatment
metastatic cancer BUT. . might keep
patient alive.
But . .. is that Not 3
chance or dical Value
that outcome medica 'Ud ment
worthwhile judgment Juag
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Yo |

[

Potentially Inappropriate Treatment
Managed via
Procedural Resolution Process (Table d)

Table 4. Recommendad Steps for Resolution of Conflict Regarding Potentially

Inappropriate Treatments Tumto

1. Badoe initiation of and thoughout the formal conflict-nesolution procedire, clinicians.
shoukd eniat expert consuliaion fo axd in achieving a negutated

agreement.
ll = ” 2. Sumogaters) should e gven cliar NoUAGESON in wiiting rganing the intiation of the
Ote nt I a mmwm-rmmmmmwmpswumwmewm n this
3 cmswumummmmlewmwwn

|udgment et the requested treatment 8 b,

4, There shoukd be case riview by an interdiscipingry instational commitios.

5. the commities agrees with the cinicians, then clinicians should ofler the option o seek
2 wiling provider at another instnstion and should faciita s thes process

surTCgRteds) Should e infommad of their Agh 10 SAek CA5 review by an Independant

7a, ¥ the comittos or apnelane body agmes with the patien! or sumbgate’s rquest for
e-prokongineg troatment, cinikians shoukd provice Thso esiments or ranster the
pmnumnu.—qpn

7h. It 8 comemittes agress with e clricians’ pdgment, no willng pravider can be found,
and the surogate does rof sesk independent appeal or nuuwpmla“-mmecl-m:

POSiton, Checiars mdy witthold or withdri the contesied reatments and should
Brovide high-quality paliste carg.

Not futile

Potentially
Not proscribed

inappropriate
Not discretionary PProp

30



No surrogate consent
No “new” surrogate

No transfer

May you
stop
LSMT?

3/20/2017

|||||

The Lone Star State

Physician may stop
LST without
consent for any
reason, if review
committee agrees

Give the
surrogate

31
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48hr notice RC Stop LSMT

Written decision RC without

10 days to transfer consent

H.B. 3074
(2015)

32
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artificially
administered
nutrition &
hydration
Conse nt 1#’% Nondiscrimination
| . in Treatment Act
d |WayS O Lhioow November 2013

33
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“health care provider
shall not deny . . .
life-preserving health
care... directed by the
patient or [surrogate]”

Medical Treatment
Laws Information Act

November 2014

Information for Patients and Their Famiies
Your Medical Treatment Rights Under Oklzhoma Law

No Drscrimination Based on Mental Status or Disabiity:

\What Are Your Rights If A Health Care Provider Denies Lie-Presetving Health Care?

i a pabentor person autarzed ko malie healh care decsons fo the patent drecks lfe-presenving
treatment hat he heath care provides gres fo oher pabients, your health care provider may ot deny it

o B e e i
by

e

RS ol i e o

QOklahoma Health Care Providers’
Responsibilities and Rights Under
Certain Medical Treatment Laws

Review & sign

once per year

“If surrogate directs
[LST] ... provider that
does not wish to provide
.. . shall nonetheless
comply.../”

Discrimination
in Denial of
Life Preserving

Treatment Act

34



“Health care . .
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. may not be . .. Simon,s
denied if . ..
directed by . . . Law
surrogate”
Trisomy 18 DNR without Trisomy 18
. L arents’
“incompatible with life” P o T
consent or 13% - live 10 years
“uniformly lethal” o
knowledge

“No healthcare . . . staff
shall withhold, withdraw or
place any restrictions on
life-sustaining measures for
any . .. under 18 years of
age without the written
permission....”

35
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Recap

No explicit permission

No explicit prohibition

Very little judicial, legislative,
or regulatory guidance

Everywhere else
not sure

Typical
response

“follow the . ..
SDMs instead of
doing what they feel
is appropriate . . .”

CHAT 2007177 ()aond

Would you give life-sustaining
therapy if you considered it futile?

mo I
6% 19%
| 35y

Medscape Ethics Report 2014

36
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830

physicians practice i
“defensive” medicine - |

Patient will die soon

Provider will round off

Nurses bear brunt

37
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Follow ATS or
AMA process

Overt &
Open

PAOPORTION OF PHYSICIANS (1 = 726) WHO WITHHELD
LFE SUSTANING TREATVENT ON THE BASIS OF WEDCAL FUTlI.ITYﬁ

1

\Wihoutthe it or ol congent o th gt o famly 219 25%)

(Wit B TooWede o e ptent o i | 12 (4
Despite the odjections of the paent or famy B

D. Asch, Am. J. Resp. Crit. Care Med. (1995)

Consent Steus

Unilateral DNR
Slow code

Show code

38
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DANGER

I I E D Secretive

Insensitive

N I E D m Outrageous

Consultation
expected

Distress
foreseeable

— - -
Joy Wawrzyhiak

5 '(:_

~  Janet Tracey

4 Summa
WY Health.

39
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Seek assent

Not consent

Announce plan:
“We are going to...”

Silence = assent

Open
ended
questio

Nudge

Thank
you

Medical Futility Blog

Since July 2007, | have been blogging, almost daily,
to medicalfutility.bl com

This blog reports and discusses legislative, judicial,
regulatory, medical, and other developments
concerning end-of-life medical treatment conflicts.

The blog has received over two million direct visits.

Plus, it is distributed through RSS, email, Twitter,
and re-publishers like Westlaw, Bioethics.net,
Wellsphere, and Medpedia.
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