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total
brain = death

failure

JAMA, Aug 5, 1968 = Vol 205, No 6

A Defnttion of
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10 Fxamine te Defniion of Brain Death

Legally
settled
since 1980s

Controversies in the

Determination of Death

A White Paper by
the President's Council on Biocthics

total
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failure

Dead |:> duty to

treat

Annals of Internal Medicine
American College of Physicians Ethics Manual
Sirth Edition
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“After a patient .. .. brain
dead ... medical support
should be discontinued.”
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Sharon Hamilton, mother of
Teresa, who died. Sarasota

“That's our daughter;
that's not a corpse.”

“If you love someone,
you don't give up”

Despite death,

Heal wounds

biological Fight infections
existence Gestate fetus

has value Stress response
Are they Met AAN criteria
rea"y for brain death

dead

in April 2015
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Still on organ
supportin
hospital

Thatis 7 months 1111

Jahi McMath

AAN criteria
not “right”
criteria

Dec. 2013

Treatment conflict

Transferred toNJ /

Sustained on organ support
almost 2 years ™

Mar. 2015

Med Mal lawsuit

Seeking
future medical
expenses
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Re-litigate
status as
alive

Collateral estoppel

Oct. 2015

May allege facts to
establish alive

AAN criteria DDNC
Met in Dec. 2013

Not met now

“as you can see she is still alive

anﬁuﬁﬁé?tifm as ever.”

FAC due
Nov. 9

Appropriate i Inappropriate
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If we cannot
Beneficial Non- . dr‘aW d Iine
beneficial here, cah we
draw it
anywhere?
Brain Typ|ca I Iy Clinician |l Surrogate
death is patient CMO LSMT
one type

still alive

We call them
“futility disputes’

.BUT ...

)

Disputed
treatment
might keep
patient alive.

Conflicts rarely
over whether
intervention
will “work”




But...is that
chance or
that outcome
worthwhile
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PRINCIFIA ETHICA

“In Ethics . ..
difficulties and
disagreements. . .
are mainly due to a
very simple cause . .”

“the attempt to
answer questions,
without first
discovering precisely
what question it is
you desire to answer’

U

An Offcial ATSIAACN/ACCR/ESICNVSCCM Policy Statement
Responding to Requests for Potenfially Inappropriate Treatments n
Intensive Care Unit

Gatrel T, Bossel, Tnadceus M. Pope, GordonD. Ruberfl,Berar Lo, e 0. Trog, Cynda H. Rston,

' 1905

ATS .

We help the world breathe

S0cietyf
Critical Care Medicing

Tha Intansiva Gara Professionals

AMERICAN COLLEGE OF

&

PHYSICIANSES

The Global Leader in Clinical Chest Medicine
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categories
of treatment

Futile
Proscribed

Potentially
inappropriate

Futile

Interventions
cannot accomplish
physiological goals

1 think | need
antibiotics for my
~ col...




11/7/2015

M ay & Cante systogeaodste e
ihavllemedod reanens!

should : Proscribed
refuse e

Organ Matchin
Treatments that Laws, applicable judicial = 9 J
. precedent, or public il
may accomplish ] o
. policies prohibit or
effect desired by permit limiting use of
the patient those treatments

May &
should
refuse
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s hers 3 it ey accaped . jdcial
prcedent, o oyt deary guves provion e
riqasted bergy?

i

Lagally Proscribed or Lagally
Dacrtonary Tstment
- Ginicians naed ot provee requested trastmants)

~Cincians hecexpian sk e e
emiona sugpator e amysarge

Potentially
Inappropriate

Some chance of
accomplishing the
effect sought by
the patient or
surrogate

. A clinician believes ICU
admission for a person with
end-stage dementia and
multiorgan failure is
inappropriate.

. A clinician believes it is
inappropriate to initiate dialysis
in a patient in a persistent
vegetative state.

. A clinician believes it is
inappropriate to continue
mechanical ventilation in a patient
with widely metastatic cancer.

. A clinician believes it is
inappropriate to place a
tracheostomy tube in a child with
prolonged respiratory insufficiency
and severe imeversible
neurological impainment.

E.g. dialysis for
permanently
unconscious
patient

Not a
medical
judgment

Value
laden

Potentially Inapproptiale Treatment
managed via
Procedural Resolution Procass (Table 4)

11
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Table 4. Recommended Steps for Resclusion of Confict Regarding Potentially
Ingpproprizie Treatments

1. Before initiation of and thrughout T formal confict-rsolution procedure, clinicians

o . V24 2. Sumoqiie) Sheuk] 50 ot Gt PELECIDO £ w1 g o SR o the
otentia SRR
p &mmmammmmmmmmmh

by instiutior
5-mmwwmﬂ«msmmmm;!mmmsmunrwnﬂm‘omk
Wilng provider st ancther insihuon and shoud fackfale Ts proces.
s:nmwam e chinicians and no willing provider can be found,
surmogateds) shoukd be informed of their right 1o srek case review by an independent

e .
Ta ¥ the committes or appeliate body agrees with the patient o surogate's request for
“WM Leisalmant, Clnicians should provade thise ireatments or transder the

patent to
b, Ilhmmnmmmm judgment, no wiling provader can be found,
and the suogate does not seek independent appeal or the sppeal affms the clinicians’
position, chincians Mty withold o withcraw the contested treatmants and should
provide high-quality pallistive care.

Hubris Humility

Excessive Not thinking you
self-confidence are better

Peter Paul Rubens

12
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“Conflict . ..
inICUs. ..
epidemic
proportions”

(G Mg -

UNIVERSITY OF

» TORONTO

“top healthcare challenge”

6 BMC Med. Ethics (2005)

HEC
CEC

13%

ethics consults

' 5 ¢ CANCER CENTER

$ MEMORIAL SLOAN-KETTERING

J. Oncology Practice (June 2013)

>16%

ethics consults

‘What Ethical Issues Really Arise in Practice

t an A ic Medical Center? A Quantitative
and Qu ¢ Analysis of Clinical Ethics
Consult: s from 2008 to 2013
Katherine

>33%

ethics consults

v University of Michigan

“Health System

Physician Executive Journal (37 no. 6)

> 50%

ethics consults

Lucile Packard
Children’s Hospital
AT STANFORD

Am. J. Bioethics (Apr. 2009)

o=

/’

OriginalIvestigation
The Frequency and Cost o Treatment Perceived
toBe Futilein Critical Care

Tran . Huynb, D, WSHS; v C.Klenup, WD osnua . ey MA: Temance . Savisky MBA. A, PhD:
Dianause, MD:Bryan | Garher, MD: el . Yenger, D, MPH

JAMA bntern Med. 2013,173(20)- 18871894, dot: 10,0001 jarmain bernime ed 201330261
Published anline September 9, 2013,

Probably Futile

904
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Megars™™® . .| Feb2015
700 acute
care
clinicians

Pl r e aesment i v ot g you o o of
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PewResearchi crier

Views on End-of-Life
Medical Treatments

Growing Minority of Americans Say
Doctors Should Do Everything
Possible to Keep Patients Alive

Views About End-of-Life Treatment Over Time

Hof U8, adults

Diff,
1990 2005 2013 90-13
Which comes closer bo your view?

There are circumstances in which a
patient shauld be allowed to die 73 70 66 -7

Doctors and nurses should do
everything possible to save the life
of a patient in all circumstances 15 2 K3 +16

Don't knaw 12 ] E] 2
100 100 100

Black Prot. 41 o4
Hispanic
Catholic B =2

m Medical staff should do everything possible to
save patient's life In all circumstances

4 paths

Prevention
Consensus
Switch parties
Intractable

14



PIT

ACP

Better
Earlier

Most patients do
NOT want futile

treatment
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i

99497
99498

Open
ended
questio

15



Seek assent

Not consent

Announce plan:
“We are going to...”

Silence = assent

Shared Decision Making in ICUs: An American
College of Criical Care Medicine and American
Thoracic Society Polcy Statement

I Using effective decision aids

Robust evidence
shows PtDAs are
highly effective

THE COCHRANE
COLLABORATION®

JOURNAL OF PALLIATIVE MEDICINE
Wolume 18, Number 11, 2015
DO 10.10637pm.2015.0048

Caring Decisions:
The Development of a Writen Resource
for Parents Facing End-of-Life Decisions

Hons inyistics) BS4 (DTFF) &) MRt B

Disputes

will arise

11/7/2015

16



11/7/2015

Negotiation o
Mediation 9 5 /0

Prendergast (1998) Fine & Mayo (2003) Garros et al. (2003)

57% agree immediately e il
80%
90% agree within 5 days -
E Unresolved
96% agree after more
. 20%
meetings N

Immediate Three Days Eventual

=3

S

S

E Unresolved
O Resolved

S

st 2d 3+ Eventual

Hooser (2006)

0
%0
»
T
g 0
®
{5
O Resolved il
B Unresolved o f
N 3 ' 5
ol I N e
Total f Famdy concenmn  Famdy concemma  Famdy conconsn. W amiy coroeeaen.
drortewicdl s |meety i lrestt g )meetngs sk decsn

65 | | =

onbeneficial Treatment and Conflict Resolution: Building Consensus

17
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Switch

parties

New clinician

New surrogate

Rare

but
possible

18
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Substituted
judgment

Best interests

~ 60%
accuracy

More

aggressive
treatment

Ypu’re " . Surrogate A Advance
Fired! . directive

Code of
Medical Edhics

§

2.20: “surrogate’s decision . ..
almost always be accepted”

AnodeE

19
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Dorothy
Livadas

Surrogate| Best
interests

Barbara
1 Howe

IN THE SUPREME COURT OF THE STATE OF DELAWARE
DAVID HUNT and CAREY LAND,' §
§ No. 439/449, 2015
Respondents Below, §
Appellants, § Court Below—Family Court
§ of the State of Delaware,
§ in and for Sussex County

§
DIVISION OF FAMILY SERVICES § File No.: CS15-01879

and OFFICE OF THE CHILD § Pet. No.: 15-D4833
ADVOCATE, §
§
Petitioners Below, §
Appellees. §

Submitted: September 15, 2015
Decided: September 16, 2015

LIMITS of
surrogate
replacement

Providers
cannot show
deviation

20
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Surrogates
get benefit
of doubt

Cape Coral Hospital, Lee County

Judge decides not to "pull the plug”

Surrogates
loyal & faithful

No consensus

No transfer

No surrogate
replacement

Consensus

21



Would you give life-sustaining
therapy If you considered it futile?

N
IT DEPENDS
46% ’ 19%
~

35%

Medscape Ethics Report 2014

11/&/ 9.8 Ronald Reagan Medical Cente

11/7/2015

“follow the . ..
SDMs instead of
doing what they feel
is appropriate . . "

CHATooyfiohaaor

“Remove the
__,and I will
sue you.”

Very few
judgments &
settlements

Risk >0

physicians practice

8%
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hscnpenng et f e g
vl

“higher resource
use by physicians
is associated with
fewer malpractice
claims”

Liability averse

Litigation averse

Status
quo

Bad
results

23
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Absenteeism
Retention

Quality

Moral Disiress Amongst American Physician Trainges Regarding
Fuile Treatments ot the End of Le: A Qualfaive Study

Hoche Coeng, WD, MPH I, WS 2 Aesoncta Cobaor MD, MAN',
Hertn Rolond B, B, DAL, Dovid Levng, MD, M, S Mchce!P kel D,
Sephen Barcty, M, B.Ch, MO ond hmos.. S, MO

J e Interm M
DO 10.1007/511606-015. 30051
€ Sasety of General Intemal Medicine 2015

ICU delayed
or denied to
others who
can benefit

24



Covertly
or
Openly
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PAOPORTION OF PHYSICIANS (1 = 726) WHO WITHHELD
LIFE:SUSTAINING TREATMENT ON THE BASIS OF MEDICAL FUTILiTYﬁ

Providers have won

Corset Ots nM almost every single
\Wihout the writan ororal congend of the paten o famly 219 (25%) damages case for
Wihout the knowladga of th palen orFaiy | 120 {14%) T
Daspite the objactions of the pafient or famiy B unilateral w/h, w
D. Asch, Am. J. Resp. Crit. Care Med. (1995) DAN G E R
I I E D Secretive Consultation
expected
Insensitive _
Distress
Outrageous foreseeable

25
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Feb 2015

700 acute
care
clinicians

ABLE 3 Supportfor Poposed Solutons o Nonbenefcal Treament
e (4 "Somenhel’ ~ Worally Aeplble (k *Somehat’or

Propsed Sluon or‘Compltl’ Agre) Compleely Agee)

ey s fi f
v e s
b sl sl s
e BT T ot
ol ey s e
E

The Lone Star State

Physician may stop
LST without consent
for any reason, if
review committee
agrees

48hr notice HEC
Written decision

10 days to transfer

26



11/7/2015

Life Support Battle

2003 2009
2005 2011
2007 2013

artificially
administered
nutrition &
hydration

27
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Consent
always

An Offcial ATS/AAGN/ACCP/ESICNSCCM Policy Statement
Responding to Requests for Potentially Inappropriate Treatments n
Intensive Care Unis

Gz T, Bosset, Thaddeus M, Pope, GordonD. bl Bemard Lo Robe . Trog, ynda H Rushon,

Proscribed

28
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Judicial

Laws, applicable judicial Parental demand ) :
- Guidance

precedent, or public
policies prohibit or
permit limiting use of
those treatments

‘‘‘‘‘‘‘

Trisomy 18 Unmasking what
22-week gestation has been
ECMO presented as

o . objective &
Brain death scientific truth

1988 -
2015

L nborawd dacvcn mabr wihie & bo ol o o scorer

CERTIFICATICH FOR THE BASES OF THESE ORDERS: Mark any andal hut apgy
| hereby cortly ha Mese crdees b i 55 el of 3 s Wil and e ke et of
e patesd. ot
e afiend s haah cans agent an s in P patens advanca dneche of
e pabent s puardan of e person as per e auhonty ranted by 3 courl onder, or
i gt s sermiguls s e e Bty praclad by e Heal Care Decsors Act of
i e paert i 3 mce gl i or ancihe lgally surzed adet
(O, | ey corty Tt s ey e b o

I Vol required i comenl I

e legal aufhorty m accondance wih all provisons of B Health Care Decoongihct. All sapporing

29
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The next
27 years

|dentify
permitted
limitations

|dentify
prohibited
provision

Develop
dispute
resolution
mechanisms

a4

Focus on
triage &
distributive
justice

30
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