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Weekly Summary 
 
In week one, we examined when a physician “must” treat someone. We saw that under common 
law principles, a physician has a duty to treat only when the physician is already in a treatment 
relationship with the individual. Statutes have modified this rule when the patient seeking 
treatment arrives at a hospital. While some of these statutes imposing a duty to treat are based in 
state law, the most important duty arises under the federal Emergency Medical Treatment and 
Labor Act (EMTALA) law.   
 
Pre-EMTALA. Congress enacted EMTALA in 1986. But the states had already been grappling 
with healthcare provider duties in emergency situations. We will briefly examine some of the 
legal landscape before EMTALA. 
 
Statute & Regulations. Most of the legal duties that we cover in this course arise under state 
law. EMTALA is one of only a few federal statutes that we will examine. You must be 
thoroughly familiar with both the EMTALA statute and its implementing regulations. It is a 
significant source of liability and regulatory compliance work. Contrast most of the court cases 
that we read in this course. They are not famous or significant. Unlike cases in constitutional law 
or criminal procedure, the court cases in this course are usually just convenient vehicles to 
illustrate broader, generally applicable doctrines and principles. These doctrines and principles 
manifest differently in each of the 56 U.S. jurisdictions.   
 
Court Cases. Next time, we will discuss EMTALA administrative sanctions and cases 
adjudicated by federal trial and appellate courts in specific factual situations. 
 
 
 
 
 
 
 
 
 
 
 



Reading 
 
All the following materials are collected into this single PDF document: 
 

• Wilmington Gen. Hosp. v. Manlove (Del. 1961) (6 pages) (pre-EMTALA) 
• Walling v. Allstate Ins. (Mich. App. 1990) (2 pages) (pre-EMTALA) 
• EMTALA statute, 42 U.S.C. § 1395dd (4 pages) 
• EMTALA regulations, 42 C.F.R. § 489.24 (8 pages) 
• EMTALA regulations, 42 C.F.R. § 489.53 (2 pages) 
• EMTALA regulations, 42 C.F.R. § 413.65 (2 pages) 
• Lee, Annals Health L. (2004) (34 pages) (overview, skip footnotes) 
• Dahl, Testimony to U.S. Commission on Civil Rights (2014) (6 pages) (overview) 
• ASHRM, How to Read Statutes & Regulations (2003) (read when you can) 

 
 
Objectives 
 
By the end of this week, you will be able to: 
 

• Analyze and apply key statutory, regulatory, and caselaw principles regarding EMTALA, 
including the duty to screen, the duty to stabilize, and the duty to accept transfers (2.1). 

• Analyze and apply key principles regarding how EMTALA is enforced by private 
litigants and how it is enforced by the DHHS (2.2). 

• Distinguish EMTALA enforcement against hospitals from enforcement against individual 
Physicians (2.3). 

 
 
 Live Class 
 
We will not meet on Tuesday, September 4, 2018, one of the two sessions that correspond to this 
material. We will meet on Thursday, September 6, 2018. Please watch the videos. I will respond 
to any questions by email or with a podcast. Plus, we will continue examining EMTALA in week 
4 (on September 11 and 13). 
 
 
Assessments 
 
Quiz 2 (on treatment relationship formation) is due by 11:59PM on September 2, 2018. 
 
Quiz 3 (on EMTALA) is due by 11:59PM on September 9, 2018. 



Supreme Court of Delaware.
WILMINGTON GENERAL HOSPITAL, a corpor-
ation of the State of Delaware, Defendant Below,

Appellant,
v.

Darius M. MANLOVE, Administrator of the Estate
of Darien E. Manlove, Plaintiff Below, Appellee.

Oct. 2, 1961.

Action for wrongful death of infant who died
shortly after treatment was refused at defendant
private hospital. The Superior Court of New Castle
County, 169 A.2d 18, Terry, P. J., entered an order
refusing hospital's motion for summary judgment
and it appealed. The Supreme Court, Southerland,
C. J., held that a question of fact was presented as
to whether child's condition presented an emer-
gency situation, but in absence of an unmistakable
emergency situation private hospital was not liable
for refusal to treat her.

Order affirmed.
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*16 **135 Appeal from an order of the Superior
Court of New Castle County refusing defendant's
motion for summary judgment.
*15 Rodney M. Layton of Richards, Layton & Fin-
ger, Wilmington, for appellant.

**136 Joseph T. Walsh, Wilmington, for appellee.

SOUTHERLAND, Chief Justice, WOLCOTT,
Justice, and CAREY, Judge, sitting.

SOUTHERLAND, Chief Justice.

This case concerns the liability of a private hospital
for the death of an infant who was refused treat-
ment at the emergency ward of the hospital. The
facts are these:

On January 4, 1959, Darien E. Manlove, the de-
ceased infant, then four months old, developed
diarrhea. The next morning his parents consulted
Dr. Hershon. They asked whether the medicine they
had for him was all right and the doctor said that it
was. In the evening of the same day Mrs. Manlove
took the baby's temperature. It was higher than nor-
mal. They called Dr. Hershon, and he prescribed
additional medication (streptomycin), which he
ordered delivered by a pharmacy.

Mrs. Manlove stayed up with the child that night.
He did not sleep. On the morning of January 6th the
parents took the infant to Dr. Hershon's office. Dr.
Thomas examined the child and treated him for sore
throat and diarrhea. He prescribed a liquid diet and
some medicine.

When Mr. Manlove returned home that night, the

baby's condition appeared to be the same. His tem-
perature was still above normal, and again he did
not sleep during the night.

On the morning of January 7th (a Wednesday) his
temperature was still above normal-102. Mr. and
Mrs. Manlove determined to seek additional medic-
al assistance. They knew that Dr. Hershon and Dr.
Thomas were not in their offices on Wednesdays,
and they took their infant to the emergency ward of
the Wilmington General Hospital.

*17 There is no real conflict of fact as to what oc-
curred at the hospital. The parents took the infant
into the reception room of the Emergency Ward. A
nurse was on duty. They explained to the nurse
what was wrong with the child, that is, that he had
not slept for two nights, had a continuously high
temperature, and that he had diarrhea. Mr. Manlove
told the nurse that the child was under the care of
Dr. Hershon and Dr. Thomas, and showed the nurse
the medicines prescribed. The nurse explained to
the parents that the hospital could not give treat-
ment because the child was under the care of a
physician and there would be danger that the med-
ication of the hospital might conflict with that of
the attending physician. The nurse did not examine
the child, take his temperature, feel his forehead, or
look down his throat. The child was not in convul-
sions, and was not coughing or crying. There was
no particular area of body tenderness.

The nurse tried to get in touch with Dr. Hershon or
Dr. Thomas in the hospital and at their offices, but
was unable to do so. She suggested that the parents
bring the baby Thursday morning to the pediatric
clinic.

Mr. and Mrs. Manlove returned home. Mrs. Man-
love made an appointment by telephone to see Dr.
Hershon or Dr. Thomas that night at eight o'clock.

At eight minutes past three o'clock in the afternoon
the baby died of bronchial pneumonia.

The foregoing facts are taken mainly from the de-

174 A.2d 135 FOR EDUCATIONAL USE ONLY Page 2
4 Storey 15, 54 Del. 15, 174 A.2d 135
(Cite as: 4 Storey 15, 54 Del. 15, 174 A.2d 135)

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=198Hk825
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=198Hk825
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=198Hk825
Thaddeus
Cross-Out



position of the plaintiff.

Plaintiff, as administrator, brought suit against the
hospital to recover damages for wrongful death.
The complaint charged negligence in failing to
render emergency assistance, in failing to examine
the baby, in refusing to advise the interne about the
child or permit the parents to consult him, and in
failing to follow reasonable and humane hospital
procedure for the treatment of emergency cases.
Defendant *18 answered denying negligence and
averring **137 that, pursuant to its established
rules and community practice, plaintiff was advised
by its employee that it was unable to accept the in-
fant for care.

Discovery proceedings were taken by both parties,
eliciting the facts set forth above. Defendant then
moved for summary judgment, and attached an affi-
davit from the nurse on duty when the infant was
brought to the hospital. Her statement concerning
the refusal of treatment is:

‘I then told Mr. and Mrs. Manlove that the rules of
the hospital provided that in such cases, where a
person is under attendance and medication by a
private doctor, and there is no frank indication of
emergency, no treatment or medication may be giv-
en by doctors employed by the hospital until the at-
tending doctor has been consulted.’ [Emphasis sup-
plied.]

The issues made by the parties below were in effect
two:

1. Whether the hospital was under any duty to fur-
nish medical treatment to any applicant for it, even
in an emergency;

2. Whether the existence of an apparent emergency
was a material fact in dispute.

The holding of the court below may be summarized
as follows:

1. The hospital is liable for refusal to furnish med-
ical treatment in an emergency because it is a

quasi-public institution, being the recipient of
grants of public funds and of tax exemptions.

2. There was some evidence of an apparent emer-
gency because (1) of death following in a few
hours, and (2) of the child's symptoms as recited by
the nurse.

Hence the court denied the motion. The hospital ap-
peals.

*19 We take a somewhat different view of these
questions from that of the learned judge below.

First, as to the status of the defendant hospital.

It was assumed by both parties below that the hos-
pital was a private hospital and not a public one-
that is, an institution founded and controlled by
private persons and not by public authority. The tri-
al court disagreed, finding a quasi-public status in
the receipt of grants of public money and tax ex-
emptions. See, for example, the Act of 1959 (52
Del.L. c. 159) granting certain hospitals, including
defendant, the sum of $550 per bed; and the act au-
thorizing the Levy Court of New Castle County to
appropriate public funds to certain hospitals, in-
cluding defendant, for the care of indigent persons.
9 Del.C. §§ 1801-1806. For the exemption of its
property from county taxation see 9 Del.C. § 8103.

Hence, the court concluded, liability may be im-
posed on the defendant in an emergency case.

[1] We are compelled to disagree with the view that
the defendant has become a public (or quasi-public)
hospital. It is admitted (although the record does
not show it) that it is privately owned and operated.
We find no dissent from the rule that such a hospit-
al is a private hospital, and may, at least in the ab-
sence of control by the legislature, conduct its busi-
ness largely as it sees fit.

The question of public or private status has fre-
quently arisen in suits by a physician to compel the
hospital to admit him to the use of its facilities. See
annotation at 24 A.L.R.2d 850, 854. The cases uni-
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formly hold that the receipt of public funds and the
exemption from taxation do not convert a private
hospital into a public one. See the following cases:
Levin v. Sinai Hospital, 186 Md. 174, 46 A.2d 298
(supported in part by public funds); Van Campen v.
Olean General Hospital, 210 App.Div. 204, 205
N.Y.S. 554, affirmed *20239 N.Y. 615, 147 N.E.
219 (although exempted from taxation); West Coast
Hospital v. Hoare, Fla., 64 So.2d 293 (grants of
public funds); **138Edson v. Griffin Hospital, 21
Conn.Sup. 55, 144 A.2d 341 (a private hospital is
one founded and maintained by private persons and
the granting of state and municipal aid does not
make it a public hospital).

The rule has even been applied to a county-owned
hospital if leased to and operated by a private cor-
poration. Akopiantz v. Board of County Commis-
sioners, 65 N.Mex. 125, 333 P.2d 611.

Moreover, the holding that the receipt of grants of
public money requires the hospital to care for emer-
gency cases, as distinguished from others, is not lo-
gical. Why emergency cases? If the holding is
sound it must apply to all the hospital services, and
that conclusion, as we shall see, is clearly unsound.

Plaintiff attempts to build an argument upon 9
Del.C. § 1806, requiring the Levy Court of New
Castle County to appropriate $10,000 to the defend-
ant hospital for medical care for indigent persons
suffering from contagious diseases. Subsection (b)
provides that the hospital ‘shall admit and care for’
such persons.

Plaintiff argues that this is a recognition of the
status of the defendant as a public hospital. On the
contrary, it is no more than a condition attached to
the gift; or at most a regulation of certain special
cases of disease affecting public health. There is no
doubt that medical care is directly related to public
health and is therefore an appropriate subject of le-
gislative regulation; but the provision in subsection
(b) only emphasizes the absence of any other provi-
sion requiring the hospital to admit any one.

We are of opinion that the defendant is a private
and not a public hospital, in so far as concerns the
right of a member of the public to demand admis-
sion or treatment.

*21 What, then, is the liability of a private hospital
in this respect?

[2] Since such an institution as the defendant is
privately owned and operated, it would follow lo-
gically that its trustees or governing board alone
have the right to determine who shall be admitted to
it as patients. No other rule would be sensible or
workable. Such authority as we have found sup-
ports this rule.

‘A private hospital owes the public no duty to ac-
cept any patient not desired by it, and it is not ne-
cessary to assign any reason for its refusal to accept
a patient for hospital service.’ 41 C.J.S. Hospitals §
8, p. 345.

To the same effect is 26 Am.Jur. ‘Hospitals and
Asylums', p. 593.

In Birmingham Baptist Hospital v. Crews, 229 Ala.
398, 157 So. 224, 225, it appeared that after giving
a child emergency treatment for diptheria the hos-
pital refused her admission because its regulations
did not permit the admission of patients with conta-
gious diseases. The court said:

‘Defendant is a private corporation, and [is] not a
public institution, and owes the public no duty to
accept any patient not desired by it.’

The Supreme Judicial Court of Massachusetts, in
McDonald v. Massachusetts General Hospital, 120
Mass. 432, 21 Am.Rep. 529, 532, discussing the
question of the character of a hospital as a public
charity, announced the same rule:

‘Nor does the fact that the trustees, through their
agents, are themselves to determine who are to be
the immediate objects of the charity, and that no
person has individually a right to demand admis-
sion to its benefits, alter its character. All cannot
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participate in its benefits; the trustees are those to
whom is confided the duty of selecting those who
*22 shall enjoy them, and prescribing the terms
upon which they shall do so. If this trust is abused,
the trustees are under the superintending power of
this court of equity, by virtue of its authority to cor-
rect all such abuse, and the interest of the public
**139 therein, that is to say, of the indefinite ob-
jects of the charity, may be represented by the At-
torney-General.’

In Levin v. Sinai Hospital, above cited, the court
said:

‘A private hospital is not under a common law duty
to serve every one who applies for treatment or per-
mission to serve.’ 46 A.2d 301.

Van Campen v. Olean General Hospital, also cited
above, is to the same effect.

The above authorities announce a general rule gov-
erning the question of admissions to a private hos-
pital. Does that rule apply to the fullest extent to
patients applying for treatment at an emergency
ward?

Defendant stresses the rule or practice of the hospit-
al to decline to give medical aid to persons already
under the care of a physician. This is no doubt en-
tirely reasonable, but we do not think the rule con-
trolling in this case. We are not furnished with a
copy of the rule, or with an affidavit explaining it,
but it would seem to be applicable to all admis-
sions-not especially to admissions to the emergency
ward. Its significance here appears to lie in the fact
that it impliedly recognizes that in case of ‘frank’-i.
e. unmistakable-emergency there is some duty on
the part of the hospital to give help.

We return, then, to the important question: Is there
any duty on the part of the hospital to give treat-
ment in an emergency case, i. e., one obviously de-
manding immediate attention?

[3] It may be conceded that a private hospital is un-
der no legal obligation to the public to maintain an

emergency *23 ward, or, for that matter, a public
clinic. Cf. Taylor v. Baldwin, Mo., 247 S.W.2d
741, 751.

But the maintenance of such a ward to render first-
aid to injured persons has become a well-es-
tablished adjunct to the main business of a hospital.
If a person, seriously hurt, applies for such aid at an
emergency ward, relying on the established custom
to render it, is it still the right of the hospital to turn
him away without any reason? In such a case, it
seems to us, such a refusal might well result in
worsening the condition of the injured person, be-
cause of the time lost in a useless attempt to obtain
medical aid.

Such a set of circumstances is analogous to the case
of the negligent termination of gratuitous services,
which creates a tort liability. Restatement, Law of
Torts, ‘Negligence’, § 323.

It must be admitted that there is a dearth of helpful
legal precedent. There are very few cases dealing
with the liability of a hospital for negligence in
connection with the care and treatment of a patient
brought to an emergency ward. See annotation at 72
A.L.R.2d 396. Nearly all the decisions that have
been found deal with charges of negligence in the
treatment of a patient who has been accepted for
treatment. See Bourgeois v. Dade County, Fla., 99
So.2d 575, 72 A.L.R.2d 391 (interne charged with
negligent examination of patient); Leavy v. Yates,
Sup., 142 N.Y.S.2d 874 (doctor charged with negli-
gent diagnosis of injured patient); Wade v. Ravens-
wood Hospital Association, 3 Ill.App.2d 102, 120
N.E.2d 345 (charge of lack of competent medical
care).

But this is not a case in which the hospital assumed
to treat the patient. The claim is that it should have
treated him, and that the nurse was negligent in fail-
ing to have the infant examined by the interne on
duty, because an apparent emergency existed.

*24 This leads to the inquiry: What is the duty of a
nurse to one applying for admission as an emer-
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gency case? Obviously, if an emergency is claimed,
some one on behalf of the hospital must make a
prima facie decision whether it exists. The hospital
cannot reasonably be expected to station an interne
at all times in the receiving room. It therefore keeps
a nurse on duty. **140 If the nurse makes an honest
decision that there is no unmistakable indication of
an emergency, and that decision is not clearly un-
reasonable in the light of the nurse's training, how
can there be any liability on the part of the hospit-
al?

The only case cited to us involving refusal of treat-
ment at an emergency ward is that of O'Neill v.
Montefiore Hospital, 11 A.D.2d 132, 202 N.Y.S.2d
436. In that case Mr. and Mrs. John J. O'Neill came
early one morning to the hospital emergency ward.
O'Neill complained of symptoms of a heart ailment
or attack. He was refused admission because he was
a member of a Hospital Insurance Plan and the hos-
pital did not take such cases. The nurse called an H
I P doctor, and Mr. O'Neill took the telephone and
described his symptoms. The nurse then arranged
for O'Neill to see that doctor a few hours later. Mrs.
O'Neill asked to have a doctor examine him be-
cause it was an emergency, but this was not done.
The O'Neills returned home, and O'Neill died in a
very short time.

In a suit against the doctor and the hospital the trial
court found for the defendants. The Appellate Divi-
sion unanimously reversed as to the doctor. As to
the hospital, three judges held there was a question
of fact for the jury to decide, that is, whether the
nurse's conduct was a personal favor to deceased,
or whether her conduct was that of an attaché dis-
charging her duty, and if the latter, whether what
she did was adequate. Two judges dissented, point-
ing out that the doctor called by the nurse did not,
after talking to the patient, indicate that any emer-
gency treatment was required, or request*25 that
the patient be admitted to the hospital. In these cir-
cumstances they found no liability.

The difference of opinion in that case seems to turn
on the question whether, by calling a physician for

the applicant, the nurse assumed to give him hospit-
al service. The case does not discuss the questions
of what constitutes an emergency, and what is the
duty of the nurse in such cases.

As to the majority holding that the nurse's tele-
phone call gave rise to liability, we respectfully dis-
sent. We think the minority opinion is the better
view.

[4] As above indicated, we are of opinion that liab-
ility on the part of a hospital may be predicated on
the refusal of service to a patient in case of an un-
mistakable emergency, if the patient has relied
upon a well-established custom of the hospital to
render aid in such a case. The hospital rule with re-
spect to applicants already under the care of a phys-
ician may be said to be an implied recognition of
this duty.

[5] Applying this rule here, we inquire, was there
an unmistakable emergency? Certainly the record
does not support the view that the infant's condition
was so desperate that a layman could reasonably
say that he was in immediate danger. The learned
judge indicated that the fact that death followed in a
few hours showed an emergency; but with this we
cannot agree. It is hindsight. And it is to be noted
that the attending physician, after prescribing for
the child on morning before, did not think another
examination that night or the next morning was re-
quired. If this case had gone to the jury on the re-
cord here made, we would have been required to
hold that it was insufficient to establish liability.
We cannot agree that the mere recitation of the in-
fant's symptoms was, in itself, evidence of an emer-
gency sufficient to present a question for the jury.
Before such an issue could arise there would have
to be evidence that an experienced nurse should
have known that such symptoms constituted unmis-
takable evidence of an emergency.

*26 We must keep in mind the fact that this is not
the ordinary accident case in which the services of
the hospital emergency ward are sought because of
a showing of serious physical injury, or of a danger
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of such injury. It is a case of disease. This is not to
say that an emergency could not arise out of a dis-
eased condition; it is only to say that some degree
of experience and knowledge is required to make a
prima **141 facie determination of the existence of
such an emergency.

We do not think that the record made below satis-
factorily developed the pertinent facts. What is
standard hospital practice when an applicant for aid
seeks medical aid for sickness at the emergency
ward? Is it the practice for the nurse to determine
whether or not an emergency exists, or is it her duty
to call the interne in every case? Assuming (as
seems probable) that it is her duty to make such a
determination, was her determination in this case
within the reasonable limits of judgment of a gradu-
ate nurse, even though mistaken, or was she derelict
in her duty, as a graduate nurse, in not recognizing
an emergency from the symptoms related to her?
To resolve these questions additional evidence,
probably expert opinion, would seem to be re-
quired.

It may be said that it was the duty of the plaintiff
below, when confronted with the motion for sum-
mary judgment, to offer additional proof by affi-
davit or otherwise. This is perhaps so, but the de-
fendant also could have submitted evidence on the
questions we have referred to. As it was, the de-
fendant pitched its case on the theory that under no
circumstances could it be liable. The possibility that
the case might turn on additional evidence respect-
ing the matters we have touched upon was not con-
sidered either by the court or counsel.

In the circumstances we think the case should go
back for further proceedings. We should add,
however, that if plaintiff cannot adduce evidence
showing some incompetency of the nurse, or some
breach of duty or some negligence, his case *27
must fail. Like the learned judge below, we sym-
pathize with the parents in their loss of a child; but
this natural feeling does not permit us to find liabil-
ity in the absence of satisfactory evidence.

For the reasons above set forth the order denying
summary judgment is affirmed, without approving
the reasons therefor set forth in the court's opinion.

Del., 1961
Wilmington General Hosp. v. Manlove
4 Storey 15, 54 Del. 15, 174 A.2d 135
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Douglas WALLING, Personal Represent­
ative of the Estate of Jacklyn Walling, 
Deceased, Sydney Walling, Douglas 
Walling and Kathlyn Johnston, Plain­
tiffs-Appellants, 

v. 

ALLSTATE INSURANCE COMPANY, a 
Foreign corporation, Gary Frank, 
Dianne Dailey, Harold Cripe, Sr., 
James Cromar and Wynona Cromar, 
Defendants, 

and 

Flint Osteopathic Hospital, a Private cor­
poration and Marilyn K. Safa and Riad 
Safa, d/b/a the Hayloft, Jointly and 
Severally, Defendants-Appellees. 

Docket No. 108277. 

Court of Appeals of Michigan. 

Submitted March 8, 1990. 

Decided May 21, 1990. 

Released for Publication June 1, 1990. 

Decedent's estate brought action 
against hospital and liquor store, alleging 
medical malpractice and violation of dram­
shop statute. The Circuit Court, Genesee 
County, Judith A. Fullerton, J., granted 
summary disposition for defendants and 
appeal was taken. The Court of Appeals, 
Brennan, J., held that: (1) private hospital 
owed no duty to treat decedent, who did 
not present herself in emergency room in 
condition which constituted unmistakable 
medical emergency, and (2) liquor store 
which sold alcohol to minor was not liable 
for death of decedent with whom purchaser 
shared alcohol. 

Affirmed. 

Griffin, P.J., concurred and filed opin-
ion. 

1. Hospitals e,.,7 
Private hospital had no common-law 

duty to treat person who appeared in emer­
gency room absent evidence that person's 
condition constituted unmistakable medical 



,LSTATE INS. CO. Mich. 737 
736 (Mich.App. 1990) 

Henry M. Hanflik and David Melkus, of 
counsel, Flint, for plaintiffs-appellants. 

Plunkett & Cooney, P.C. by Robert G. 
Kamenec, Detroit, for Flint Osteopathic 
Hosp. 

Kallas, Lower, Henk & Treado, P.C. by 
Constantine N. Kallas and Nancy A. Plas­
terer, Bloomfield Hills, for Marilyn K. Safa 
and Riad Safa. 

Before GRIFFIN, P.J., and WAHLS 
and BRENNAN, JJ. 

BRENNAN, Judge. 

In this medical malpractice and dram­
shop action, plaintiffs appeal as of right 
from multiple orders for summary disposi­
tion entered in favor of defendants by the 
Genesee Circuit Court. We affirm. 

On the night of January 1, 1984, Jacklyn 
Walling, Harold Cripe, Jr., Gary Frank and 
others went to The Hayloft, a Flint-area 
party store owned by Marilyn and Riad 
Safa. All of the members of the group 
were minors. While Walling waited in 
Frank's car, Cripe and Frank went into the 
store and purchased a substantial quantity 
of liquor. Frank made the actual pur­
chase, using a fake driver's license and 
money given to him by Cripe. There is no 
question that Walling did not contribute 
money toward the purchase of the liquor. 
Frank and Cripe left the store and returned 
to Frank's car. They drove away and 
made two stops during which time they 
proceeded to consume the liquor. 

At some time during the evening, Wall­
ing became ill, vomiting several times and 
screaming. Frank drove Walling to Flint 
Osteopathic Hospital. Frank and Cripe as­
sisted Walling into the emergency room 
where they sat her in a wheelchair. 

An emergency room nurse questioned 
Walling concerning her ailments. The 
nurse noted that, although Walling ap­
peared to be in pain, she had no trouble 
speaking and her speech was clear. The 
nurse informed Walling that the hospital 
would need permission from a parent or 
other responsible adult before the hospital 
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would treat her. Walling refused to dis­
close her parents' telephone number. Wall­
ing then indicated that she was going to be 
sick. She vomited into an emetic basin. 
The nurse noted that the vomitus smelled 
of alcohol. Cripe admitted to the nurse 
that Walling had been drinking. Walling 
refused a second request to disclose her 
parents' telephone number. The nurse left 
Walling alone, hoping that she would 
change her mind. When the nurse went to 
check on Walling five minutes later, she 
discovered that Walling had left the hospi­
tal. 

On the way back to Frank's car, Walling 
did not complain of any stomach pains and 
appeared to be sober during the drive to 
Cripe's home. Walling and Cripe got out 
of Frank's car at Cripe's home. Walling 
and Cripe went inside the house. Several 
hours later, during the early morning of 
J'anuary 2, 1984, a fire broke out inside the 
Cripe home, killing Walling. 

Plaintiffs first argue that the trial court 
erred by ruling that defendant hospital had 
no duty to examine and treat plaintiffs' 
decedent as a matter of law. Plaintiffs 
contend that the question of the hospital's 
duty is a mixed question of law and fact 
which could not be resolved in the context 
of a motion for summary disposition. 
Plaintiffs contend that the hospital's admit­
ted violation of federal, state and hospital 
association standards is evidence of negli­
gence which creates a disputed question of 
fact for a jury to decide. 

[1, 2) The trial court did not err in find­
ing that defendant hospital had no com­
mon-law duty to treat plaintiffs' decedent. 
The question whether a duty exists is one 
of law to be decided by the court. Smith 
v. Allendale Mutual Ins. Co., 410 Mich. 
685, 713, 303 N.W.2d 702 (1981), reh. den. 
411 Mich. 1154 (1981). The trial court 
ruled that defendant hospital did not owe a 
duty to treat plaintiffs' decedent because 
decedent did not present herself in defen­
dant's emergency room in a condition 
which constituted an unmistakable medical 
emergency. 

No reported case in Michigan has dealt 
with the issue whether a private hospital 

has a duty to treat members of the public 
who appear in its emergency room. The 
original rule at common law was that a 
private hospital did not have a duty to treat 
any patient not accepted by it. See Pow­
ers, Hospital Emergency Service and The 
Open Door, 66 Mich L R 1455, 1462-1463 
(1968). The modern rule is that liability on 
the part of a private hospital may be based 
upon the refusal of service to a patient in a 
case of unmistakable medical emergency. 
Valdez v. Lyman-Roberts Hospital, Inc., 
638 S.W.2d 111, 114 (Tex.App.1982); Anno: 
Liability of hospital for refusal to admit 
or treat patient, 35 A.L.R.3d 841, § 4, pp 
846-847. An unmistakable emergency ex­
ists when a reasonable person would say 
that the patient's life is in immediate dan­
ger. Wilmington General Hospital v. 
Manlove, 54 Del. 15, 17 4 A.2d 135 (1961). 
The trial court applied the modern rule. 

[3) When dealing with an issue of first 
impression, a court may rely on precedents 
from other jurisdictions in deciding such a 
question. Dodge v. Blood, 299 Mich. 364, 
371, 300 N.W. 121 (1941). We do not dis­
agree with the rule applied by the trial 
court in deciding defendant hospital's mo­
tion for summary disposition and adopt it 
here. 

The record clearly establishes that, al­
though decedent walked into defendant's 
emergency room with some difficulty, she 
did not require medical assistance while 
there. Decedent was conscious and coher­
ent. The evidence before the trial court 
was insufficient to create a genuine issue 
as to whether decedent's condition consti­
tuted an unmistakable emergency. There­
fore, summary disposition was properly 
granted on this issue. 

[ 4) Moreover, the trial court correctly 
ruled that defendant did not owe a statu­
tory duty under M.C.L. § 333.6121; M.S.A. 
§ 14.15(6121) to treat decedent. The stat­
ute provides in part: 

The consent to the provision of sub­
stance abuse related medical or surgical 
care, treatment, or services by a hospital, 
clinic, or health professional authorized 
by law executed by a minor who is or 

Thaddeus
Cross-Out
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(a) Medical screening requirement  
In the case of a hospital that has a hospital emergency department, if any individual (whether or 
not eligible for benefits under this subchapter) comes to the emergency department and a request 
is made on the individual’s behalf for examination or treatment for a medical condition, the 
hospital must provide for an appropriate medical screening examination within the capability of 
the hospital’s emergency department, including ancillary services routinely available to the 
emergency department, to determine whether or not an emergency medical condition (within the 
meaning of subsection (e)(1) of this section) exists.  
 
(b) Necessary stabilizing treatment for emergency medical conditions and labor  
(1) In general  
If any individual (whether or not eligible for benefits under this subchapter) comes to a hospital 
and the hospital determines that the individual has an emergency medical condition, the hospital 
must provide either—  
(A) within the staff and facilities available at the hospital, for such further medical examination 
and such treatment as may be required to stabilize the medical condition, or  
(B) for transfer of the individual to another medical facility in accordance with subsection  
(c) of this section.  
(2) Refusal to consent to treatment  
A hospital is deemed to meet the requirement of paragraph (1)(A) with respect to an individual if 
the hospital offers the individual the further medical examination and treatment described in that 
paragraph and informs the individual (or a person acting on the individual’s behalf) of the risks 
and benefits to the individual of such examination and treatment, but the individual (or a person 
acting on the individual’s behalf) refuses to consent to the examination and treatment. The 
hospital shall take all reasonable steps to secure the individual’s (or person’s) written informed 
consent to refuse such examination and treatment.  
(3) Refusal to consent to transfer  
A hospital is deemed to meet the requirement of paragraph (1) with respect to an individual if the 
hospital offers to transfer the individual to another medical facility in accordance with subsection 
(c) of this section and informs the individual (or a person acting on the individual’s behalf) of the 
risks and benefits to the individual of such transfer, but the individual (or a person acting on the 
individual’s behalf) refuses to consent to the transfer. The hospital shall take all reasonable steps 
to secure the individual’s (or person’s) written informed consent to refuse such transfer.  
 
(c) Restricting transfers until individual stabilized  
(1) Rule  
If an individual at a hospital has an emergency medical condition which has not been stabilized 
(within the meaning of subsection (e)(3)(B) of this section), the hospital may not transfer the 
individual unless—  
(A)  
(i) the individual (or a legally responsible person acting on the individual’s behalf) after being 
informed of the hospital’s obligations under this section and of the risk of transfer, in writing 
requests transfer to another medical facility,  



(ii) a physician (within the meaning of section 1395x (r)(1) of this title) has signed a certification 
that [1] based upon the information available at the time of transfer, the medical benefits 
reasonably expected from the provision of appropriate medical treatment at another medical 
facility outweigh the increased risks to the individual and, in the case of labor, to the unborn 
child from effecting the transfer, or  
(iii) if a physician is not physically present in the emergency department at the time an individual 
is transferred, a qualified medical person (as defined by the Secretary in regulations) has signed a 
certification described in clause (ii) after a physician (as defined in section 1395x (r)(1) of this 
title), in consultation with the person, has made the determination described in such clause, and 
subsequently countersigns the certification; and  
(B) the transfer is an appropriate transfer (within the meaning of paragraph (2)) to that facility.  
A certification described in clause (ii) or (iii) of subparagraph (A) shall include a summary of the 
risks and benefits upon which the certification is based.  
(2) Appropriate transfer  
An appropriate transfer to a medical facility is a transfer—  
(A) in which the transferring hospital provides the medical treatment within its capacity which 
minimizes the risks to the individual’s health and, in the case of a woman in labor, the health of 
the unborn child;  
(B) in which the receiving facility—  
(i) has available space and qualified personnel for the treatment of the individual, and  
(ii) has agreed to accept transfer of the individual and to provide appropriate medical treatment;  
(C) in which the transferring hospital sends to the receiving facility all medical records (or copies 
thereof), related to the emergency condition for which the individual has presented, available at 
the time of the transfer, including records related to the individual’s emergency medical 
condition, observations of signs or symptoms, preliminary diagnosis, treatment provided, results 
of any tests and the informed written consent or certification (or copy thereof) provided under 
paragraph (1)(A), and the name and address of any on-call physician (described in subsection 
(d)(1)(C) of this section) who has refused or failed to appear within a reasonable time to provide 
necessary stabilizing treatment;  
(D) in which the transfer is effected through qualified personnel and transportation equipment, as 
required including the use of necessary and medically appropriate life support measures during 
the transfer; and  
(E) which meets such other requirements as the Secretary may find necessary in the interest of 
the health and safety of individuals transferred.  
 
(d) Enforcement  
(1) Civil money penalties  
(A) A participating hospital that negligently violates a requirement of this section is subject to a 
civil money penalty of not more than $50,000 (or not more than $25,000 in the case of a hospital 
with less than 100 beds) for each such violation. The provisions of section 1320a–7a of this title 
(other than subsections (a) and (b)) shall apply to a civil money penalty under this subparagraph 
in the same manner as such provisions apply with respect to a penalty or proceeding under 
section 1320a–7a (a) of this title.  
(B) Subject to subparagraph (C), any physician who is responsible for the examination, 
treatment, or transfer of an individual in a participating hospital, including a physician on-call for 



the care of such an individual, and who negligently violates a requirement of this section, 
including a physician who—  
(i) signs a certification under subsection (c)(1)(A) of this section that the medical benefits 
reasonably to be expected from a transfer to another facility outweigh the risks associated with 
the transfer, if the physician knew or should have known that the benefits did not outweigh the 
risks, or  
(ii) misrepresents an individual’s condition or other information, including a hospital’s 
obligations under this section,  
is subject to a civil money penalty of not more than $50,000 for each such violation and, if the 
violation is gross and flagrant or is repeated, to exclusion from participation in this subchapter 
and State health care programs. The provisions of section 1320a–7a of this title (other than the 
first and second sentences of subsection (a) and subsection (b)) shall apply to a civil money 
penalty and exclusion under this subparagraph in the same manner as such provisions apply with 
respect to a penalty, exclusion, or proceeding under section 1320a–7a (a) of this title.  
(C) If, after an initial examination, a physician determines that the individual requires the 
services of a physician listed by the hospital on its list of on-call physicians (required to be 
maintained under section 1395cc (a)(1)(I) of this title) and notifies the on-call physician and the 
on-call physician fails or refuses to appear within a reasonable period of time, and the physician 
orders the transfer of the individual because the physician determines that without the services of 
the on-call physician the benefits of transfer outweigh the risks of transfer, the physician 
authorizing the transfer shall not be subject to a penalty under subparagraph (B). However, the 
previous sentence shall not apply to the hospital or to the on-call physician who failed or refused 
to appear.  
(2) Civil enforcement  
(A) Personal harm  
Any individual who suffers personal harm as a direct result of a participating hospital’s violation 
of a requirement of this section may, in a civil action against the participating hospital, obtain 
those damages available for personal injury under the law of the State in which the hospital is 
located, and such equitable relief as is appropriate.  
(B) Financial loss to other medical facility  
Any medical facility that suffers a financial loss as a direct result of a participating hospital’s 
violation of a requirement of this section may, in a civil action against the participating hospital, 
obtain those damages available for financial loss, under the law of the State in which the hospital 
is located, and such equitable relief as is appropriate.  
(C) Limitations on actions  
No action may be brought under this paragraph more than two years after the date of the 
violation with respect to which the action is brought.  
(3) Consultation with peer review organizations  
In considering allegations of violations of the requirements of this section in imposing sanctions 
under paragraph (1) or in terminating a hospital’s participation under this subchapter, the 
Secretary shall request the appropriate utilization and quality control peer review organization 
(with a contract under part B of subchapter XI of this chapter) to assess whether the individual 
involved had an emergency medical condition which had not been stabilized, and provide a 
report on its findings. Except in the case in which a delay would jeopardize the health or safety 
of individuals, the Secretary shall request such a review before effecting a sanction under 
paragraph (1) and shall provide a period of at least 60 days for such review. Except in the case in 



which a delay would jeopardize the health or safety of individuals, the Secretary shall also 
request such a review before making a compliance determination as part of the process of 
terminating a hospital’s participation under this subchapter for violations related to the 
appropriateness of a medical screening examination, stabilizing treatment, or an appropriate 
transfer as required by this section, and shall provide a period of 5 days for such review. The 
Secretary shall provide a copy of the organization’s report to the hospital or physician consistent 
with confidentiality requirements imposed on the organization under such part B.  
(4) Notice upon closing an investigation  
The Secretary shall establish a procedure to notify hospitals and physicians when an 
investigation under this section is closed.  
 
(e) Definitions  
In this section:  
(1) The term “emergency medical condition” means—  
(A) a medical condition manifesting itself by acute symptoms of sufficient severity (including 
severe pain) such that the absence of immediate medical attention could reasonably be expected 
to result in—  
(i) placing the health of the individual (or, with respect to a pregnant woman, the health of the 
woman or her unborn child) in serious jeopardy,  
(ii) serious impairment to bodily functions, or  
(iii) serious dysfunction of any bodily organ or part; or  
(B) with respect to a pregnant woman who is having contractions—  
(i) that there is inadequate time to effect a safe transfer to another hospital before delivery, or  
(ii) that transfer may pose a threat to the health or safety of the woman or the unborn child.  
(2) The term “participating hospital” means a hospital that has entered into a provider agreement 
under section 1395cc of this title.  
(3)  
(A) The term “to stabilize” means, with respect to an emergency medical condition described in 
paragraph (1)(A), to provide such medical treatment of the condition as may be necessary to 
assure, within reasonable medical probability, that no material deterioration of the condition is 
likely to result from or occur during the transfer of the individual from a facility, or, with respect 
to an emergency medical condition described in paragraph (1)(B), to deliver (including the 
placenta).  
(B) The term “stabilized” means, with respect to an emergency medical condition described in 
paragraph (1)(A), that no material deterioration of the condition is likely, within reasonable 
medical probability, to result from or occur during the transfer of the individual from a facility, 
or, with respect to an emergency medical condition described in paragraph (1)(B), that the 
woman has delivered (including the placenta).  
(4) The term “transfer” means the movement (including the discharge) of an individual outside a 
hospital’s facilities at the direction of any person employed by (or affiliated or associated, 
directly or indirectly, with) the hospital, but does not include such a movement of an individual 
who  
(A) has been declared dead, or  
(B) leaves the facility without the permission of any such person.  
(5) The term “hospital” includes a critical access hospital (as defined in section 1395x (mm)(1) 
of this title). 
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§ 489.24 Special responsibilities of

 
Medicare hospitals in emergency 
cases. 

(a) Applicability of provisions of this
section. (1) In the case of a hospital that 
has an emergency department, if an in-
dividual (whether or not eligible for 
Medicare benefits and regardless of 
ability to pay) ‘‘comes to the emer-
gency department’’, as defined in para-
graph (b) of this section, the hospital 
must— 

(i) Provide an appropriate medical
screening examination within the capa-
bility of the hospital’s emergency de-
partment, including ancillary services 
routinely available to the emergency 
department, to determine whether or 
not an emergency medical condition 
exists. The examination must be con-

ducted by an individual(s) who is deter-
mined qualified by hospital bylaws or 
rules and regulations and who meets 
the requirements of § 482.55 of this 
chapter concerning emergency services 
personnel and direction; and 

(ii) If an emergency medical condi-
tion is determined to exist, provide any 
necessary stabilizing treatment, as de-
fined in paragraph (d) of this section, 
or an appropriate transfer as defined in 
paragraph (e) of this section. If the hos-
pital admits the individual as an inpa-
tient for further treatment, the hos-
pital’s obligation under this section 
ends, as specified in paragraph (d)(2) of 
this section. 

(2)(i) When a waiver has been issued 
in accordance with section 1135 of the 
Act that includes a waiver under sec-
tion 1135(b)(3) of the Act, sanctions 
under this section for an inappropriate 
transfer or for the direction or reloca-
tion of an individual to receive medical 
screening at an alternate location do 
not apply to a hospital with a dedi-
cated emergency department if the fol-
lowing conditions are met: 

(A) The transfer is necessitated by
the circumstances of the declared 
emergency in the emergency area dur-
ing the emergency period. 

(B) The direction or relocation of an
individual to receive medical screening 
at an alternate location is pursuant to 
an appropriate State emergency pre-
paredness plan or, in the case of a pub-
lic health emergency that involves a 
pandemic infectious disease, pursuant 
to a State pandemic preparedness plan. 

(C) The hospital does not discrimi-
nate on the basis of an individual’s 
source of payment or ability to pay. 

(D) The hospital is located in an
emergency area during an emergency 
period, as those terms are defined in 
section 1135(g)(1) of the Act. 

(E) There has been a determination
that a waiver of sanctions is necessary. 

(ii) A waiver of these sanctions is
limited to a 72-hour period beginning 
upon the implementation of a hospital 
disaster protocol, except that, if a pub-
lic health emergency involves a pan-
demic infectious disease (such as pan-
demic influenza), the waiver will con-
tinue in effect until the termination of 
the applicable declaration of a public 
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health emergency, as provided under 
section 1135(e)(1)(B) of the Act. 

(b) Definitions. As used in this sub-
part— 

Capacity means the ability of the hos-
pital to accommodate the individual 
requesting examination or treatment 
of the transferred individual. Capacity 
encompasses such things as numbers 
and availability of qualified staff, beds 
and equipment and the hospital’s past 
practices of accommodating additional 
patients in excess of its occupancy lim-
its. 

Comes to the emergency department 
means, with respect to an individual 
who is not a patient (as defined in this 
section), the individual— 

(1) Has presented at a hospital’s dedi-
cated emergency department, as de-
fined in this section, and requests ex-
amination or treatment for a medical 
condition, or has such a request made 
on his or her behalf. In the absence of 
such a request by or on behalf of the 
individual, a request on behalf of the 
individual will be considered to exist if 
a prudent layperson observer would be-
lieve, based on the individual’s appear-
ance or behavior, that the individual 
needs examination or treatment for a 
medical condition; 

(2) Has presented on hospital prop-
erty, as defined in this section, other 
than the dedicated emergency depart-
ment, and requests examination or 
treatment for what may be an emer-
gency medical condition, or has such a 
request made on his or her behalf. In 
the absence of such a request by or on 
behalf of the individual, a request on 
behalf of the individual will be consid-
ered to exist if a prudent layperson ob-
server would believe, based on the indi-
vidual’s appearance or behavior, that 
the individual needs emergency exam-
ination or treatment; 

(3) Is in a ground or air ambulance
owned and operated by the hospital for 
purposes of examination and treatment 
for a medical condition at a hospital’s 
dedicated emergency department, even 
if the ambulance is not on hospital 
grounds. However, an individual in an 
ambulance owned and operated by the 
hospital is not considered to have 
‘‘come to the hospital’s emergency de-
partment’’ if— 

(i) The ambulance is operated under
communitywide emergency medical 
service (EMS) protocols that direct it 
to transport the individual to a hos-
pital other than the hospital that owns 
the ambulance; for example, to the 
closest appropriate facility. In this 
case, the individual is considered to 
have come to the emergency depart-
ment of the hospital to which the indi-
vidual is transported, at the time the 
individual is brought onto hospital 
property; 

(ii) The ambulance is operated at the
direction of a physician who is not em-
ployed or otherwise affiliated with the 
hospital that owns the ambulance; or 

(4) Is in a ground or air nonhospital- 
owned ambulance on hospital property 
for presentation for examination and 
treatment for a medical condition at a 
hospital’s dedicated emergency depart-
ment. However, an individual in a non-
hospital-owned ambulance off hospital 
property is not considered to have 
come to the hospital’s emergency de-
partment, even if a member of the am-
bulance staff contacts the hospital by 
telephone or telemetry communica-
tions and informs the hospital that 
they want to transport the individual 
to the hospital for examination and 
treatment. The hospital may direct the 
ambulance to another facility if it is in 
‘‘diversionary status,’’ that is, it does 
not have the staff or facilities to ac-
cept any additional emergency pa-
tients. If, however, the ambulance staff 
disregards the hospital’s diversion in-
structions and transports the indi-
vidual onto hospital property, the indi-
vidual is considered to have come to 
the emergency department. 

Dedicated emergency department means 
any department or facility of the hos-
pital, regardless of whether it is lo-
cated on or off the main hospital cam-
pus, that meets at least one of the fol-
lowing requirements: 

(1) It is licensed by the State in
which it is located under applicable 
State law as an emergency room or 
emergency department; 

(2) It is held out to the public (by
name, posted signs, advertising, or 
other means) as a place that provides 
care for emergency medical conditions 
on an urgent basis without requiring a 
previously scheduled appointment; or 
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(3) During the calendar year imme-
diately preceding the calendar year in 
which a determination under this sec-
tion is being made, based on a rep-
resentative sample of patient visits 
that occurred during that calendar 
year, it provides at least one-third of 
all of its outpatient visits for the treat-
ment of emergency medical conditions 
on an urgent basis without requiring a 
previously scheduled appointment. 

Emergency medical condition means— 
(1) A medical condition manifesting

itself by acute symptoms of sufficient 
severity (including severe pain, psy-
chiatric disturbances and/or symptoms 
of substance abuse) such that the ab-
sence of immediate medical attention 
could reasonably be expected to result 
in— 

(i) Placing the health of the indi-
vidual (or, with respect to a pregnant 
woman, the health of the woman or her 
unborn child) in serious jeopardy; 

(ii) Serious impairment to bodily
functions; or 

(iii) Serious dysfunction of any bod-
ily organ or part; or 

(2) With respect to a pregnant woman
who is having contractions— 

(i) That there is inadequate time to
effect a safe transfer to another hos-
pital before delivery; or 

(ii) That transfer may pose a threat
to the health or safety of the woman or 
the unborn child. 

Hospital includes a critical access 
hospital as defined in section 
1861(mm)(1) of the Act. 

Hospital property means the entire 
main hospital campus as defined in 
§ 413.65(b) of this chapter, including the
parking lot, sidewalk, and driveway,
but excluding other areas or structures
of the hospital’s main building that are
not part of the hospital, such as physi-
cian offices, rural health centers,
skilled nursing facilities, or other enti-
ties that participate separately under
Medicare, or restaurants, shops, or
other nonmedical facilities.

Hospital with an emergency department 
means a hospital with a dedicated 
emergency department as defined in 
this paragraph (b). 

Inpatient means an individual who is 
admitted to a hospital for bed occu-
pancy for purposes of receiving inpa-
tient hospital services as described in 

§ 409.10(a) of this chapter with the ex-
pectation that he or she will remain at
least overnight and occupy a bed even
though the situation later develops
that the individual can be discharged
or transferred to another hospital and
does not actually use a hospital bed
overnight.

Labor means the process of childbirth 
beginning with the latent or early 
phase of labor and continuing through 
the delivery of the placenta. A woman 
experiencing contractions is in true 
labor unless a physician, certified 
nurse-midwife, or other qualified med-
ical person acting within his or her 
scope of practice as defined in hospital 
medical staff bylaws and State law, 
certifies that, after a reasonable time 
of observation, the woman is in false 
labor. 

Participating hospital means (1) a hos-
pital or (2) a critical access hospital as 
defined in section 1861(mm)(1) of the 
Act that has entered into a Medicare 
provider agreement under section 1866 
of the Act. 

Patient means— 
(1) An individual who has begun to

receive outpatient services as part of 
an encounter, as defined in § 410.2 of 
this chapter, other than an encounter 
that the hospital is obligated by this 
section to provide; 

(2) An individual who has been admit-
ted as an inpatient, as defined in this 
section. 

Stabilized means, with respect to an 
‘‘emergency medical condition’’ as de-
fined in this section under paragraph 
(1) of that definition, that no material
deterioration of the condition is likely,
within reasonable medical probability,
to result from or occur during the
transfer of the individual from a facil-
ity or, with respect to an ‘‘emergency
medical condition’’ as defined in this
section under paragraph (2) of that def-
inition, that the woman has delivered
the child and the placenta.

To stabilize means, with respect to an 
‘‘emergency medical condition’’ as de-
fined in this section under paragraph 
(1) of that definition, to provide such
medical treatment of the condition
necessary to assure, within reasonable
medical probability, that no material
deterioration of the condition is likely
to result from or occur during the
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transfer of the individual from a facil-
ity or that, with respect to an ‘‘emer-
gency medical condition’’ as defined in 
this section under paragraph (2) of that 
definition, the woman has delivered the 
child and the placenta. 

Transfer means the movement (in-
cluding the discharge) of an individual 
outside a hospital’s facilities at the di-
rection of any person employed by (or 
affiliated or associated, directly or in-
directly, with) the hospital, but does 
not include such a movement of an in-
dividual who (i) has been declared dead, 
or (ii) leaves the facility without the 
permission of any such person. 

(c) Use of dedicated emergency depart-
ment for nonemergency services. If an in-
dividual comes to a hospital’s dedi-
cated emergency department and a re-
quest is made on his or her behalf for 
examination or treatment for a med-
ical condition, but the nature of the re-
quest makes it clear that the medical 
condition is not of an emergency na-
ture, the hospital is required only to 
perform such screening as would be ap-
propriate for any individual presenting 
in that manner, to determine that the 
individual does not have an emergency 
medical condition. 

(d) Necessary stabilizing treatment for
emergency medical conditions—(1) Gen-
eral. Subject to the provisions of para-
graph (d)(2) of this section, if any indi-
vidual (whether or not eligible for 
Medicare benefits) comes to a hospital 
and the hospital determines that the 
individual has an emergency medical 
condition, the hospital must provide ei-
ther— 

(i) Within the capabilities of the staff
and facilities available at the hospital, 
for further medical examination and 
treatment as required to stabilize the 
medical condition. 

(ii) For transfer of the individual to
another medical facility in accordance 
with paragraph (e) of this section. 

(2) Exception: Application to inpatients.
(i) If a hospital has screened an indi-
vidual under paragraph (a) of this sec-
tion and found the individual to have
an emergency medical condition, and
admits that individual as an inpatient
in good faith in order to stabilize the
emergency medical condition, the hos-
pital has satisfied its special respon-

sibilities under this section with re-
spect to that individual. 

(ii) This section is not applicable to
an inpatient who was admitted for 
elective (nonemergency) diagnosis or 
treatment. 

(iii) A hospital is required by the con-
ditions of participation for hospitals 
under Part 482 of this chapter to pro-
vide care to its inpatients in accord-
ance with those conditions of partici-
pation. 

(3) Refusal to consent to treatment. A
hospital meets the requirements of 
paragraph (d)(1)(i) of this section with 
respect to an individual if the hospital 
offers the individual the further med-
ical examination and treatment de-
scribed in that paragraph and informs 
the individual (or a person acting on 
the individual’s behalf) of the risks and 
benefits to the individual of the exam-
ination and treatment, but the indi-
vidual (or a person acting on the indi-
vidual’s behalf) does not consent to the 
examination or treatment. The med-
ical record must contain a description 
of the examination, treatment, or both 
if applicable, that was refused by or on 
behalf of the individual. The hospital 
must take all reasonable steps to se-
cure the individual’s written informed 
refusal (or that of the person acting on 
his or her behalf). The written docu-
ment should indicate that the person 
has been informed of the risks and ben-
efits of the examination or treatment, 
or both. 

(4) Delay in examination or treatment.
(i) A participating hospital may not
delay providing an appropriate medical
screening examination required under
paragraph (a) of this section or further
medical examination and treatment re-
quired under paragraph (d)(1) of this
section in order to inquire about the
individual’s method of payment or in-
surance status.

(ii) A participating hospital may not
seek, or direct an individual to seek, 
authorization from the individual’s in-
surance company for screening or sta-
bilization services to be furnished by a 
hospital, physician, or nonphysician 
practitioner to an individual until 
after the hospital has provided the ap-
propriate medical screening examina-
tion required under paragraph (a) of 
this section, and initiated any further 
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medical examination and treatment 
that may be required to stabilize the 
emergency medical condition under 
paragraph (d)(1) of this section. 

(iii) An emergency physician or non-
physician practitioner is not precluded 
from contacting the individual’s physi-
cian at any time to seek advice regard-
ing the individual’s medical history 
and needs that may be relevant to the 
medical treatment and screening of the 
patient, as long as this consultation 
does not inappropriately delay services 
required under paragraph (a) or para-
graphs (d)(1) and (d)(2) of this section. 

(iv) Hospitals may follow reasonable
registration processes for individuals 
for whom examination or treatment is 
required by this section, including ask-
ing whether an individual is insured 
and, if so, what that insurance is, as 
long as that inquiry does not delay 
screening or treatment. Reasonable 
registration processes may not unduly 
discourage individuals from remaining 
for further evaluation. 

(5) Refusal to consent to transfer. A
hospital meets the requirements of 
paragraph (d)(1)(ii) of this section with 
respect to an individual if the hospital 
offers to transfer the individual to an-
other medical facility in accordance 
with paragraph (e) of this section and 
informs the individual (or a person act-
ing on his or her behalf) of the risks 
and benefits to the individual of the 
transfer, but the individual (or a per-
son acting on the individual’s behalf) 
does not consent to the transfer. The 
hospital must take all reasonable steps 
to secure the individual’s written in-
formed refusal (or that of a person act-
ing on his or her behalf). The written 
document must indicate the person has 
been informed of the risks and benefits 
of the transfer and state the reasons 
for the individual’s refusal. The med-
ical record must contain a description 
of the proposed transfer that was re-
fused by or on behalf of the individual. 

(e) Restricting transfer until the indi-
vidual is stabilized—(1) General. If an in-
dividual at a hospital has an emer-
gency medical condition that has not 
been stabilized (as defined in paragraph 
(b) of this section), the hospital may
not transfer the individual unless—

(i) The transfer is an appropriate
transfer (within the meaning of para-
graph (e)(2) of this section); and 

(ii)(A) The individual (or a legally re-
sponsible person acting on the individ-
ual’s behalf) requests the transfer, 
after being informed of the hospital’s 
obligations under this section and of 
the risk of transfer. The request must 
be in writing and indicate the reasons 
for the request as well as indicate that 
he or she is aware of the risks and ben-
efits of the transfer; 

(B) A physician (within the meaning
of section 1861(r)(1) of the Act) has 
signed a certification that, based upon 
the information available at the time 
of transfer, the medical benefits rea-
sonably expected from the provision of 
appropriate medical treatment at an-
other medical facility outweigh the in-
creased risks to the individual or, in 
the case of a woman in labor, to the 
woman or the unborn child, from being 
transferred. The certification must 
contain a summary of the risks and 
benefits upon which it is based; or 

(C) If a physician is not physically
present in the emergency department 
at the time an individual is trans-
ferred, a qualified medical person (as 
determined by the hospital in its by- 
laws or rules and regulations) has 
signed a certification described in 
paragraph (e)(1)(ii)(B) of this section 
after a physician (as defined in section 
1861(r)(1) of the Act) in consultation 
with the qualified medical person, 
agrees with the certification and subse-
quently countersigns the certification. 
The certification must contain a sum-
mary of the risks and benefits upon 
which it is based. 

(2) A transfer to another medical fa-
cility will be appropriate only in those 
cases in which— 

(i) The transferring hospital provides
medical treatment within its capacity 
that minimizes the risks to the individ-
ual’s health and, in the case of a 
woman in labor, the health of the un-
born child; 

(ii) The receiving facility—
(A) Has available space and qualified

personnel for the treatment of the indi-
vidual; and 

(B) Has agreed to accept transfer of
the individual and to provide appro-
priate medical treatment; 
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(iii) The transferring hospital sends
to the receiving facility all medical 
records (or copies thereof) related to 
the emergency condition which the in-
dividual has presented that are avail-
able at the time of the transfer, includ-
ing available history, records related 
to the individual’s emergency medical 
condition, observations of signs or 
symptoms, preliminary diagnosis, re-
sults of diagnostic studies or telephone 
reports of the studies, treatment pro-
vided, results of any tests and the in-
formed written consent or certification 
(or copy thereof) required under para-
graph (e)(1)(ii) of this section, and the 
name and address of any on-call physi-
cian (described in paragraph (g) of this 
section) who has refused or failed to 
appear within a reasonable time to pro-
vide necessary stabilizing treatment. 
Other records (e.g., test results not yet 
available or historical records not 
readily available from the hospital’s 
files) must be sent as soon as prac-
ticable after transfer; and 

(iv) The transfer is effected through
qualified personnel and transportation 
equipment, as required, including the 
use of necessary and medically appro-
priate life support measures during the 
transfer. 

(3) A participating hospital may not
penalize or take adverse action against 
a physician or a qualified medical per-
son described in paragraph (e)(1)(ii)(C) 
of this section because the physician or 
qualified medical person refuses to au-
thorize the transfer of an individual 
with an emergency medical condition 
that has not been stabilized, or against 
any hospital employee because the em-
ployee reports a violation of a require-
ment of this section. 

(f) Recipient hospital responsibilities. A
participating hospital that has special-
ized capabilities or facilities (includ-
ing, but not limited to, facilities such 
as burn units, shock-trauma units, neo-
natal intensive case units, or, with re-
spect to rural areas, regional referral 
centers (which, for purposes of this 
subpart, mean hospitals meeting the 
requirements of referral centers found 
at § 412.96 of this chapter)) may not 
refuse to accept from a referring hos-
pital within the boundaries of the 
United States an appropriate transfer 
of an individual who requires such spe-

cialized capabilities or facilities if the 
receiving hospital has the capacity to 
treat the individual. 

(1) The provisions of this paragraph
(f) apply to any participating hospital
with specialized capabilities, regardless
of whether the hospital has a dedicated
emergency department.

(2) The provisions of this paragraph
(f) do not apply to an individual who
has been admitted to a referring hos-
pital under the provisions of paragraph
(d)(2)(i) of this section.

(g) Termination of provider agreement.
If a hospital fails to meet the require-
ments of paragraph (a) through (f) of 
this section, CMS may terminate the 
provider agreement in accordance with 
§ 489.53.

(h) Consultation with Quality Improve-
ment Organizations (QIOs)—
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(j) Availability of on-call physicians. In 
accordance with the on-call list re-
quirements specified in § 489.20(r)(2), a 
hospital must have written policies and 
procedures in place— 

(1) To respond to situations in which a 
particular specialty is not available or 
the on-call physician cannot respond 
because of circumstances beyond the 
physician’s control; and 

(2) To provide that emergency serv-
ices are available to meet the needs of 
individuals with emergency medical 
conditions if a hospital elects to— 

(i) Permit on-call physicians to 
schedule elective surgery during the 
time that they are on call; 

(ii) Permit on-call physicians to have 
simultaneous on-call duties; and 

(iii) Participate in a formal commu-
nity call plan. Notwithstanding par-
ticipation in a community call plan, 
hospitals are still required to perform 
medical screening examinations on in-
dividuals who present seeking treat-
ment and to conduct appropriate trans-
fers. The formal community plan must 
include the following elements: 

(A) A clear delineation of on-call cov-
erage responsibilities; that is, when 
each hospital participating in the plan 
is responsible for on-call coverage. 

(B) A description of the specific geo-
graphic area to which the plan applies. 
(C) A signature by an appropriate 

representative of each hospital partici-
pating in the plan. 

(D) Assurances that any local and re-
gional EMS system protocol formally 
includes information on community 
on-call arrangements. 

(E) A statement specifying that even 
if an individual arrives at a hospital 
that is not designated as the on-call 
hospital, that hospital still has an obli-
gation under § 489.24 to provide a med-
ical screening examination and stabi-
lizing treatment within its capability, 
and that hospitals participating in the 
community call plan must abide by the 
regulations under § 489.24 governing ap-
propriate transfers. 

(F) An annual assessment of the com-
munity call plan by the participating 
hospitals. 

[59 FR 32120, June 22, 1994, as amended at 62 
FR 46037, Aug. 29, 1997; 65 FR 18548, Apr. 7, 
2000; 65 FR 59748, Oct. 6, 2000; 66 FR 1599, Jan. 
9, 2001; 66 FR 59923, Nov. 30, 2001; 68 FR 53262, 
Sept. 9, 2003; 71 FR 48143, Aug. 18, 2006; 72 FR 
47413, Aug. 22, 2007; 73 FR 48758, Aug. 19, 2008; 
74 FR 44001, Aug. 27, 2009] 

EFFECTIVE DATE NOTE: At 59 FR 32120, June 
22, 1994, § 489.24 was added. Paragraphs (d) 
and (g) contain information collection and 
recordkeeping requirements and will not be-
come effective until approval has been given 
by the Office of Management and Budget. 
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Subpart E—Termination of Agree-

ment and Reinstatement After 
Termination 

(i) Specify the termination date; and
(ii) Explain to what extent services

may continue after that date, in ac-

§ 489.53 Termination by CMS.
(a) Basis for termination of agreement

with any provider. CMS may terminate 
the agreement with any provider if 
CMS finds that any of the following 
failings is attributable to that pro-
vider: 

(1) It is not complying with the pro-
visions of title XVIII and the applica-
ble regulations of this chapter or with 
the provisions of the agreement. 

(2) It places restrictions on the per-
sons it will accept for treatment and it 
fails either to exempt Medicare bene-
ficiaries from those restrictions or to 
apply them to Medicare beneficiaries 
the same as to all other persons seek-
ing care. 

(3) It no longer meets the appropriate
conditions of participation or require-
ments (for SNFs and NFs) set forth 
elsewhere in this chapter. In the case 
of an RNHCI no longer meets the con-
ditions for coverage, conditions of par-
ticipation and requirements set forth 
elsewhere in this chapter. 

(4) It fails to furnish information
that CMS finds necessary for a deter-
mination as to whether payments are 
or were due under Medicare and the 
amounts due. 

(5) It refuses to permit examination
of its fiscal or other records by, or on 
behalf of CMS, as necessary for 
verification of information furnished 
as a basis for payment under Medicare. 

(6) It failed to furnish information on
business transactions as required in 
§ 420.205 of this chapter.

(7) It failed at the time the agree-
ment was entered into or renewed to 
disclose information on convicted indi-
viduals as required in § 420.204 of this 
chapter. 

(8) It failed to furnish ownership in-
formation as required in § 420.206 of this 
chapter. 

(9) It failed to comply with civil
rights requirements set forth in 45 CFR 
parts 80, 84, and 90. 

(10) In the case of a hospital or a crit-
ical access hospital as defined in sec-
tion 1861(mm)(1) of the Act that has 
reason to believe it may have received 
an individual transferred by another 
hospital in violation of § 489.24(d), the 
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hospital failed to report the incident to 
CMS or the State survey agency. 

(11) In the case of a hospital re-
quested to furnish inpatient services to 
CHAMPUS or CHAMPVA beneficiaries 
or to veterans, it failed to comply with 
§ 489.25 or § 489.26, respectively.

(12) It failed to furnish the notice of
discharge rights as required by § 489.27. 

(13) It refuses to permit photocopying
of any records or other information by, 
or on behalf of CMS, as necessary to 
determine or verify compliance with 
participation requirements. 

(14) The hospital knowingly and will-
fully fails to accept, on a repeated 
basis, an amount that approximates 
the Medicare rate established under 
the inpatient hospital prospective pay-
ment system, minus any enrollee 
deductibles or copayments, as payment 
in full from a fee-for-service FEHB 
plan for inpatient hospital services pro-
vided to a retired Federal enrollee of a 
fee-for-service FEHB plan, age 65 or 
older, who does not have Medicare Part 
A benefits. 

(15) It had its enrollment in the Medi-
care program revoked in accordance to 
§ 424.535 of this chapter.

(b) Termination of agreements with cer-

VerDate Nov<24>2008 10:30 Nov 20, 2009 Jkt 217183 PO 00000 Frm 00504 Fmt 8010 Sfmt 8010 Y:\SGML\217183.XXX 217183dc
ol

on
 o

n 
D

S
K

2B
S

O
Y

B
1P

R
O

D
 w

ith
 C

F
R



493 

(3) Content of notice. The notice states
the reasons for, and the effective date 
of, the termination, and explains the 
extent to which services may continue 
after that date, in accordance with 
§ 489.55.

(4) Notice to public. CMS concurrently
gives notice of the termination to the 
public. 

(e) Appeal by the provider. A provider
may appeal the termination of its pro-
vider agreement by CMS in accordance 
with part 498 of this chapter. 

[51 FR 24492, July 3, 1986, as amended at 52 
FR 22454, June 12, 1987; 54 FR 5373, Feb. 2, 
1989; 56 FR 48879, Sept. 26, 1991; 59 FR 32123, 
June 22, 1994; 59 FR 56251, Nov. 10, 1994; 60 FR 
45851, Sept. 1, 1995; 60 FR 50119, Sept. 28, 1995; 
62 FR 43937, Aug. 18, 1997; 62 FR 46037, Aug. 
29, 1997; 62 FR 56111, Oct. 29, 1997; 68 FR 66720, 
Nov. 28, 2003; 69 FR 49272, Aug. 11, 2004; 71 FR 
20781, Apr. 21, 2006; 72 FR 47413, Aug. 22, 2007; 
72 FR 53649, Sept. 19, 2007; 73 FR 48758, Aug. 
19, 2008] 
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(2) Definitions. In this subpart E, un-
less the context indicates otherwise— 

Campus means the physical area im-
mediately adjacent to the provider’s 
main buildings, other areas and struc-
tures that are not strictly contiguous 
to the main buildings but are located 
within 250 yards of the main buildings, 
and any other areas determined on an 
individual case basis, by the CMS re-
gional office, to be part of the pro-
vider’s campus. 
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Statement of Marilyn Dahl 

Briefing for the U.S. Commission on Civil Rights 

On 

CMS Enforcement of EMTALA 

March 14, 2014 

 

Good morning. My name is Marilyn Dahl and I am the Director of the Division of Acute Care 

Services within the Survey & Certification Group at the Centers for Medicare & Medicaid 

Services (CMS). The Survey & Certification Group is charged with enforcing the compliance of 

Medicare-participating providers and institutional suppliers of health care services with Medicare 

Conditions of Participation, Conditions for Coverage, and, in the case of hospitals and critical 

access hospitals, the Emergency Medical Treatment and Labor Act, commonly referred to as 

EMTALA. 

 

Section 1867 of the Social Security Act, entitled “Examination and Treatment for Emergency 

Medical Conditions and Women in Labor,” establishes certain requirements for Medicare-

participating hospitals and for Medicare-participating critical access hospitals , which are small, 

rural acute care facilities. (Throughout the remainder of this statement, when I refer to hospitals I 

am also referring to critical access hospitals.) It also establishes requirements for on-call 

physicians. There are also some provisions of Section 1866 of the Social Security Act governing 

the provider agreement between Medicare and a provider which are related to EMTALA and its 

enforcement.  

 

Enforcement mechanisms established under Sections 1866 and 1867 of the Social Security Act 

pertain to enforcement actions that CMS may take with respect to a hospital’s Medicare provider 

agreement, as well as actions the U.S. Department of Health and Human Services Office of 

Inspector General may take with respect to hospitals and physicians. Section 1867 of the Act also 

provides for a private right of action by individuals or medical facilities; CMS has no role in 

such civil litigation. 

 

Hospital Obligations under EMTALA 

Depending on their characteristics, hospitals may be subject to either or both of two different 

types of EMTALA obligations: (1) obligations of hospitals with an emergency department 

towards individuals who come to the emergency department; and (2) obligations of hospitals 

with specialized capabilities. One misconception about EMTALA is that there are no EMTALA 

obligations for hospitals that do not have emergency departments. However, this is not always 

the case. 

Obligations of Hospitals with Emergency Departments  
If an individual comes to the emergency department of a Medicare-participating hospital and a 

request is made for examination or treatment for a medical condition, the hospital is required to 

conduct an appropriate medical screening examination, within the capabilities of that hospital, to 

determine if the individual has an emergency medical condition. Although the EMTALA 

provisions in Section 1867 are found in the Medicare portion of the statute, EMTALA 

protections apply to any individual who comes to a hospital's emergency department, regardless 

of his or her insurance or payment status. 
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If the individual is found to have an emergency medical condition, the hospital must provide 

further examination and treatment, within its capabilities and capacity, to stabilize the emergency 

medical condition. Or, the hospital must transfer the individual to another facility if the hospital 

lacks the capability to stabilize and if the medical benefits reasonably expected from provision of 

appropriate treatment at another facility outweigh the increased risks from being transferred. 

Hospitals are not permitted to delay screening for an emergency medical condition or stabilizing 

treatment in order to inquire about an individual's method of payment or insurance status. 

Hospitals are required to provide screening and stabilizing treatment regardless of the 

individual's ability to pay. In addition, the EMTALA regulations provide that if a hospital admits 

an individual as an inpatient in good faith in order to stabilize his or her emergency medical 

condition, then that hospital has fulfilled its obligations under EMTALA. 

 

The law and regulations also specify definitions for an “emergency medical condition,” “to 

stabilize” and “stabilized,” and “transfer.” The regulations also define additional terms, including 

what it means to “come to the emergency department,” and what a “dedicated emergency 

department” is. 

 

The statutory definition of an “emergency medical condition” contains provisions focusing on 

pregnant women in labor as well as provisions for all other cases. For the latter, an “emergency 

medical condition” is one that is manifested by acute, severe symptoms (including severe pain) 

that lead to a reasonable expectation that absence of immediate medical care would result in 

serious jeopardy to the individual's health, serious impairment of one or more bodily functions, 

or serious dysfunction of a bodily organ or part.  

  

The EMTALA definition of “stabilized” is not the same as what clinicians typically mean when 

they refer to a patient as being stabilized. In addition to provisions specific to women in labor, 

the EMTALA statutory definition of “stabilized” means that one can reasonably expect that the 

individual’s emergency medical condition will not materially deteriorate during or as a result of 

the individual’s “transfer.” “Transfer” is also specifically defined to mean the movement, 

including discharge, of an individual out of a hospital at the direction of hospital staff. To 

“stabilize” an individual’s emergency medical condition, hospitals are expected to provide 

treatment that mitigates the severity of the acute episode so that when the individual leaves the 

hospital, his or her condition no longer meets the definition of an emergency medical condition 

when he or she is discharged or transferred. If a hospital lacks the capability to stabilize the 

emergency medical condition, then it is not only allowed but expected to transfer an unstabilized 

individual to a hospital that has the required stabilization capabilities. There are additional 

EMTALA requirements to assure that the transfer of an unstabilized individual is carried out 

appropriately. 

 

In some cases, the required stabilizing treatment could also be definitive treatment, as, for 

example, when an individual who presents with symptoms of acute appendicitis undergoes 

surgery for removal of the appendix. In other cases, particularly with individuals who have 

underlying chronic diseases, such as asthma, diabetes, or congestive heart failure, hospitals are 

required under EMTALA to address the acute episode, but are not required to provide ongoing 

treatment of the underlying disease.  
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Individuals who come to a hospital’s emergency department with symptoms of severe 

psychiatric disturbances present particular challenges for hospitals and their staffs, both in terms 

of determining whether these individuals have an “emergency medical condition” under 

EMTALA and, if so, when they are “stabilized” under EMTALA. Notably, the regulatory 

definition of an emergency medical condition includes psychiatric disturbances among the acute, 

severe symptoms suggesting there is a medical emergency. In CMS interpretive guidance on how 

to assess compliance with the EMTALA regulations with respect to individuals with psychiatric 

disturbances, CMS has elaborated on the definition of an emergency medical condition to clarify 

that an individual is considered to have a psychiatric emergency medical condition if he or she is 

expressing homicidal or suicidal thoughts or gestures and is determined to be a threat to self or 

others.   

 

Between 2004 and 2007, a technical expert panel mandated by Congress met to consider many 

aspects of EMTALA regulations and enforcement. The published minutes of this panel note that 

it deliberated at length on whether there was another way to describe a psychiatric emergency 

medical condition, but the panel did not offer an alternative definition. 

 

CMS has issued guidance in order to help hospital staff determine if a psychiatric emergency 

medical condition has been “stabilized” per the EMTALA definition, particularly if the 

individual’s acute symptoms have been mitigated through the use of physical or chemical 

restraints. CMS guidance on determining whether a psychiatric emergency medical condition has 

been stabilized says, “Psychiatric patients are considered stable when they are protected and 

prevented from injuring or harming [themselves] or others. The administration of chemical or 

physical restraints for purposes of transferring an individual from one facility to another may 

stabilize a psychiatric patient for a period of time and remove the immediate [emergency medical 

condition] but the underlying medical condition may persist and if not treated for longevity the 

patient may experience exacerbation of the [emergency medical condition]. Therefore, 

practitioners should use great care when determining if the medical condition is in fact stable 

after administering chemical or physical restraints.” It is also important to note that any use of 

physical or chemical restraints must be utilized in accordance with the CMS conditions of 

participation (COPs) for hospitals (42 CFR 482). 

  

Importantly, although psychiatric hospitals are not typically thought of as having an emergency 

department in the same way that general acute care hospitals frequently do, they may, in fact, 

meet the definition under the EMTALA regulations for having a “dedicated emergency 

department,” and therefore would have to meet the EMTALA requirements for hospitals with 

emergency departments. The CMS regulatory definition of a “dedicated emergency department” 

considers how the unit of a hospital functions, paying particular attention to whether it is 

handling unscheduled, walk-in patients, with a significant number having emergency medical 

conditions for which the patients are then admitted. Labor and delivery units of hospitals are one 

example. Likewise, a psychiatric hospital that has a walk-in clinic from which a significant 

volume of patients are directly admitted as inpatients is considered to have a “dedicated 

emergency department.” In these cases, the “dedicated emergency department” is not expected to 

have the same capability to provide a broad range of medical screening or treatment that a more 

typical emergency department furnishes, so that a transfer to a more appropriate hospital might 

be in order. For example, if an individual came to a psychiatric hospital’s “dedicated emergency 
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department” with serious self-inflicted wounds as well as other symptoms of psychiatric 

disturbances, the psychiatric hospital would not be expected or required to have the capability to 

treat the wounds, but would instead be expected to arrange an appropriate transfer to another 

hospital that could. 

 

Additionally, EMTALA’s focus is on assuring that every individual who comes to the emergency 

department, as defined in regulations, of a Medicare-participating hospital is screened 

appropriately for an emergency medical condition, and stabilized if found to have an emergency 

medical condition. Accordingly, CMS’s assessment of compliance with EMTALA requirements 

makes no distinctions with respect to whether or not an individual coming to an emergency 

department has a disability of any sort, including a psychiatric disability. CMS’s focus is on 

whether the individual was appropriately screened, whether he or she had an emergency medical 

condition, and, if so, whether he or she received appropriate stabilizing treatment or an 

appropriate transfer. 

 

Obligations of Hospitals with Specialized Capabilities 

Regardless of whether or not a hospital has a dedicated emergency department, if it has the 

specialized capabilities that are needed to stabilize the emergency medical condition of an 

individual who presented to another hospital’s emergency department that lacks the required 

capability to stabilize the individual, then it must accept transfer of the individual, assuming it 

also has the capacity to treat the individual at the time of transfer. For example, psychiatric 

hospitals that have a bed available are required under EMTALA to accept an appropriate transfer 

of an individual who presented to the sending hospital with a psychiatric emergency medical 

condition. The EMTALA obligations of hospitals with specialized capabilities are governed by 

Section 1867(g) of the EMTALA statute. Additionally, CMS adopted regulations at 42 CFR 

489.24(f)(1), which explicitly state that recipient hospital responsibilities apply to any Medicare-

participating hospital with specialized capabilities, regardless of whether the hospital has a 

dedicated emergency department. 

 

CMS EMTALA Enforcement Process 

The potential for termination of their Medicare provider agreement highly motivates hospitals to 

comply with EMTALA obligations and proactively prevent violations from occurring. Despite 

this motivation, EMTALA complaints do arise. Complaints can come from a variety of sources, 

including affected individuals and their families, hospital staff, and other hospitals. Further, if 

CMS learns through media reports of potential EMTALA violations, it may treat them as a 

complaint and authorize an investigation. 

 

Between 2006 and 2012, CMS received approximately 500 EMTALA complaints on average per 

year, and investigated the vast majority of these complaints. Of those complaints investigated, on 

average, approximately 40 percent resulted in hospitals being cited for EMTALA deficiencies. In 

most cases the hospitals corrected their deficiencies and came back into compliance, which is the 

goal of CMS’s enforcement actions. Termination of a hospital’s Medicare provider agreement 

due to violations of EMTALA is a rare occurrence. 

 

EMTALA investigations are generally conducted on behalf of CMS by State surveyors who 

make an unannounced visit to the hospital. In accordance with Section 1864 of the Social 
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Security Act, CMS has entered into agreements with all of the States to have qualified staff 

conduct on-site inspections, or surveys, to assess the compliance of Medicare-participating 

hospitals with their respective Medicare Conditions of Participation and with the EMTALA 

requirements. In some cases, CMS employees or contractors may conduct part or all of a survey, 

or participate in a State’s Federal survey team, but the overwhelming majority of EMTALA 

surveys are conducted by State surveyors. 

 

CMS provides regular training to State surveyors and provides guidance on EMTALA via the 

State Operations Manual, which articulates the policy and processes surveyors are to follow 

when assessing compliance. Surveyors conducting an EMTALA complaint look not only at the 

complaint case, but also at a sample of other cases, and assess the hospital’s compliance with all 

of the EMTALA regulations in 42 CFR 489.24 as well as the EMTALA-related provisions of 42 

CFR 489.20, such as the hospital’s obligation to maintain a list of physicians on-call to come to 

the hospital in an EMTALA case and the requirement for a log of all individuals who come to 

the emergency department, among others. 

 

The State surveyors complete their investigation and forward to their CMS Regional Office not 

only their survey report, but also copies they have made of any medical records or other 

documents that the surveyors believe provide evidence of EMTALA noncompliance. There are 

ten CMS Regional Offices around the country, and based on the survey findings and the 

supporting documents, survey and certification staff in those offices make the determination as to 

whether the hospital is in compliance with all EMTALA requirements.    

 CMS focuses on the hospital’s compliance with EMTALA at the time of the survey. For 

example, if the survey finds evidence that the deficient practices alleged in a complaint did 

occur, but that the hospital identified the noncompliance and took effective corrective action 

prior to the survey, CMS will not pursue an EMTALA enforcement action against that hospital. 

However, that case may be referred to the Office of Inspector General for consideration of 

whether it will pursue its own, separate enforcement action under its Section 1867 authority. In 

some instances, CMS may also refer a case to the Office for Civil Rights for consideration under 

its Hill-Burton Act authority. 

 

If, after reviewing the case file from the State, the CMS Regional Office finds evidence of 

current EMTALA noncompliance and where there are clinical issues related to the types of 

noncompliance, the statute requires CMS to send the case file to the appropriate CMS-contracted 

Quality Improvement Organization (QIO). The QIO arranges to have a physician review the case 

and answer a standard series of questions for CMS. Applying accepted standards of practice, the 

QIO physician reviewer is expected to answer questions such as: given the individual’s 

presenting signs and symptoms, did the hospital provide an appropriate medical screening 

examination; did the individual have an emergency medical condition; was the individual’s 

emergency medical condition “stabilized” per the statutory definition, before he or she was 

transferred or discharged; and did the hospital have the capability to provide stabilizing 

treatment. 

 

After considering both the State survey report and the QIO physician review, the CMS Regional 

Office issues the final survey report to the hospital, which is known as the Statement of 

Deficiencies. If the report identifies EMTALA deficiencies, the hospital must correct those 
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deficiencies in a timely manner and the State must conduct another survey to confirm that 

compliance has been achieved. Failure to correct deficiencies may result in CMS terminating the 

hospital’s Medicare provider agreement, no longer enabling it to participate in the program and 

receive Federal funds. CMS’ main focus is ensuring hospitals correct deficient practices while 

maintaining access to care, so termination of the provider agreement only rarely occurs. 

  

Thank you for the opportunity to discuss hospitals’ obligations under EMTALA and CMS’s role 

in enforcing those obligations. I would now be happy to answer questions you might have. 
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INTRODUCTION 
The health care field is the subject of a host of federal statutes, regulations, guidelines, interpretive 
information, and model guidance. At the state level there is also a considerable number of statutes 
and regulations that have an impact on the delivery of health care services. 
 
This monograph puts in perspective these federal and state materials. Learning how to read such 
legal information can facilitate the design and implementation of risk management systems. A flow 
chart is incorporated here to depict the spectrum of laws and other tools that guide the delivery of 
health care. In the end, rather than be an imposing and daunting challenge to understand, the 
outcome can be development of risk management systems that use this information as a blueprint 
for success. 
 

UNDERSTANDING THE SYSTEM BEHIND STATUTES 
Legislative assemblies enact statutes before they become laws. Such laws do not take effect upon the 
passage of a legislative bill tha t generates new legislation. Rather, in most democracies there is a 
system of checks and balances that provides for a “second look” at legislation. At the federal level in 
the United States, this role is fulfilled by the President. The President “signs” the law to give it full 
effect. At the state level, this role is fulfilled by the governor. In other countries, a parliamentary 
system might include a prime minister who signs into law a piece of legislation passed by an 
assembly. 
 
In a constitutional system, the authority to enact legislation is described in the constitution. In the 
United States, the Constitution delineates the authority vested in the federal government and the 
powers reserved to the states. Congress is empowered to enact legislation at the federal level. Each 
state has its own constitution that describes the scope of authority vested in a state legislature. 
 
WHAT IS A STATUTE? 
A statute is legislative enactment that has been signed into law. A statute either directs someone to 
take action, grants authority to act in certain situations, or to refrain from doing so. Statutes are not 
self-enforcing. Someone must be authorized to do so to take action. A statute may authorize the 
Department of Health and Human Services to take action, and it is up to the department to 
implement the law. 
 

HOW TO READ A STATUTE 
Reading or “interpreting” a statute is something of an art. Judges spend years interpreting or 
construing the “meaning” or application of a law. Getting to the true meaning may come down to a 
turn of a phrase, the use of a particular verb, or reference back to the written proceedings of 
Congress or a legislative committee. The same is true at the state level and in other democratic 
countries. 
 
Notwithstanding what transpires at the appellate court level, each individual is expected to act within 
the scope of the law. This is the practical side of statutory interpretation. If an environmental law 
prohibits the dumping of chemical wastes in protected areas, it is axiomatic that such behavior is 
acting “against” the law. It does not require someone to interpret the fine points of a statute.  
 
Even where the law is less than straightforward, there are certain practical steps that can help risk 
management professionals understand how to read a statute. These steps include: 
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1. Look at the title of the statute. The body of the law should reflect what is encapsulated in the 
title of the legislation. For example, if the title reads “Licensure of Nurse Midwives,” the body of the 
law should describe what is involved in licensing nurse midwives. 
 
2. Look at the preamble. Legislature often will provide a statement that describes the purpose for 
the law. This is very useful, especially in trying to understand how to give effect to the law. 
 
3. Look at the definitions. Many statutes begin with a section of definitions. Caution should be 
exercised, however, especially if the law reads, “For purposes of Sections 1.1.0 through 1.1.8, the definition of 
‘authorization’ means … .” Such statutory construction is a warning that the definition has limited 
application. It does not apply to Sections 1.1.9 through the end of the statute. Whether on purpose 
or as a result of an oversight, sometimes the legislation does not include definitions for the sections 
that have been carved out from the application of the overarching explanation of the terms. At other 
times, the definitions are intended to apply to all the sections of the statute. In reading through a 
statute, however, one may find a section that reads, “For purposes of this section the term ‘authorization’ 
means” or it may read “Notwithstanding the provision [definition] in 1.1, the term ‘authorization’ means… .” 
When this type of statutory construction is used, the intent is to provide a section-specific definition 
or exception to the overall use of the term. 
 
4. Look at the “action” statement in the statutory section. Determine if the statutory provision 
requires you to take action, refrain from a particular action or authorizes you to embark upon a particular activity. 
For example, a provision in a nurse practice act may state, “Only those who have successfully passed 
the state licensure examination and who possess the prerequisite educational background may use the 
title “RN” after his or her surname.” Another version might state, “It is an offense for anyone to use 
the title “RN” in this state who is not duly licensed to do so.” Some protective legislation offers an 
example of the requirement to take action: “All physicians shall report known or suspected cases of 
elder abuse to the Department of Social Services.” In some instances, a statute grants a caregiver 
discretionary authority. For example, in some parental notification provisions, a section might state 
that, “The attending physician may notify the minor’s parents of the care provided to the patient, 
giving due regard to the circumstances of the case.” 
 
5. Read statutory provisions in context. Be careful not to read one section of a statute as being 
applicable to a circumstance that is addressed in another provision. Many times, statutory 
craftsmanship provides signals to avoid such misinterpretation. For example, a statutory provision 
may read, “For purposes of this section” or it may state, “This section is applicable to the following.” 
 
6. Look for exceptions. Be aware of statutory provisions that create limited application exceptions. 
For example, the language may read, “This provision is applicable in all circumstances with the exception of the 
following ... .” When this type of statutory construction is used, it in effect creates a number of “carve 
out” situations in which the provisions of the law do not apply. 
 
7. Look for effective dates of statutory provisions. Determine “when” a statutory or statutory 
section takes effect. Sometimes this information is found at the end of the statute or statutory 
section. Note, too, that in some states, statutes have built-in expiration dates. This is a form of design 
that is used to compel state assemblies to evaluate the law with a view to re-enactment or refinement. 
 
8. Look for severability clauses. To guard against a court ruling nullifying an entire statute when 
only one provision is deemed unconstitutional, many statutes include a severability clause. This 
means that if even if one or more provisions of a statute or ruled unconstitutional, the remainder of 
the law remains in effect. 
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UPDATING STATUTORY INFORMATION 
Federal and state statutes can be dynamic documents. Legislative changes occur that change the 
statute, sometimes repealing or amending specific provisions. In some instances, changes occur as 
the result of judicial interpretations. A court may rule that a certain provision within a long statute is 
unconstitutional.  
 
Most risk management professionals do not have the time or resources to track down statutory 
changes. This can be done by legal counsel. General counsel or panel counsel usually have the 
resources to provide rapid information to update statutory law. 
 
Statutory change is a signal that careful review is in order for institutional policies, procedures, and 
practice routines. For example, if a state assembly enacts a new law dealing with psychiatric advance 
directives, it is important to look at the application of the law in operational terms. By the same token, 
if the highest court in the jurisdiction overturns a provision dealing with the administration of 
psychotropic medication, applicable policies and procedures must be modified accordingly. 
 
From a practical perspective, there are several strategies to consider: 
 
1. Establish a process for regular updates. Develop a service agreement with outside counsel or 
a practice routine with in-house counsel to provide ongoing statutory updates. Included in this 
service should be legislative changes and judicial rulings that affect statutory provisions. 
 
2. Obtain copies of statutory changes. Many states and the federal government provide online 
access to statutory changes. This service might also be obtained from in-house or outside counsel. 
 
3. Update the statutory file book. Make certain that resource material is current. Rather than have 
the “old” version behind one tab and the update behind another section, retool the Statutory File 
Book to reflect only current provisions. This might involve something as simple as cutting and 
pasting or obtaining a current version of the law. 
 
4. Evaluate existing policies and procedure. All policies and procedures should be reviewed to 
make certain that the content is consistent with any legislative or judicial decisions that resulted in a 
change in applicable statutory provisions. Working with relevant departments or units, a new policy 
or procedure may be needed or an existing document may need to be reworked to make it consistent 
with the revised statutory requirements. 
 
5. Provide inservice education for staff. Work with department and unit leaders to provide 
practice inservice education programs on legislative changes for health care personnel. Thus, if a 
consent policy and procedure was modified to reflect statutory changes, the core content of the 
inservice program should be geared to what the caregivers need to know. This sometimes may mean 
the use of new forms or tools. 
 
6. Provide updates for leadership. Many statutory changes have a direct impact on the 
stewardship of a health care organization. Work with legal counsel to provide a “legislative update” 
program for the board, senior management and members of health professional staff who are 
independent contractors such as physicians and licensed independent practitioners. Included in this 
process should be updates relevant to judicial interpretation of statutory law. 
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REGULATORY LAW 
Regulations, or rules, are promulgated by administrative personnel to whom legislatures have 
delegated such responsibilities. At the federal level, the Department of Health and Human Services 
promulgates regulations/rules that address day-to-day operations of federal health care requirements. 
The department takes this action based on the authority delegated in enabling legislation.  
 
The federal government and each of the states follow a prescribed course for promulgating 
regulations. At the federal level, the requirements are set forth in the Administrative Procedures Act 
(APA). Similar laws are found in each of the states. In essence, the APA maps out how to propose a 
regulation, or “rulemaking” (Notice of Proposed Rule Making, NPRM), how to solicit public 
commentary, and how to issue a final rule or regulation. Provision is also made for interim 
rulemaking and modifications or repeal of regulations. 
 
As in the case of statutory law, rules and regulations are subject to judicial interpretation. Sometimes 
the judicial intervention is based on procedural considerations. For example, a court might determine 
that the administrative agency or department failed to adhere to the process required for 
promulgating a rule under the APA. The result might be a nullification of the rule. In other instances, 
the legal intervention may be more substantive. A court might determine that, given the scope of 
enabling legislation, the agency or department exceeded its authority in promulgating a rule or 
regulation. The net effect would be to nullify the rule or regulation. 
 

HOW TO READ A REGULATION 
As with statutes, there are several practical considerations to keep in mind when reading a regulation: 
 
1. Read the preamble. The preamble to an NPRM is a useful tool in understanding the context for 
a department or an agency promulgating a regulation. The same is true of the preamble that 
accompanies the final version of the rule or regulation. In the latter situation, the agency or 
department often provides responses to public commentaries.  
 
2. Look at the definitions. Take notice of any definitions that are limited to specific regulations or 
subsets of a regulation. 
 
3. Look at the operative terms. Understand if the regulation requires specific actions, prohibits 
certain actions, or provides latitude in implementation of the content of the regulation. 
 
4. Look for exceptions. Sometimes a regulation has a general application and then a subsequent 
subsection or provision carves out an exception. 
 
5. Look for effective dates. Make certain that it is clear “when” the regulation takes effect for your 
health care organization. 
 
6. Look for cross-references. Beware of sections or subsections that cross-reference to another 
provision in the regulations. 
 

USING REGULATORY INFORMATION 
At the federal level, regulatory information first appears in a public document called the Federal 
Register. Similar registers or bulletins are found at the state level. Important preamble information 
can be found in this document. Once a regulation or rule is final, it is incorporated into the federal or 
state code of regulations.  
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It is sometimes easier to read amendments to an existing regulation in the Federal Register than it is 
to see it ensconced in the Code of Regulations. The reason is that the changes are highlighted in the 
Federal Register. The same is true of a state register or bulletin. Therefore, it is useful to retain a copy 
of the Federal Register version of the amended rule to read alongside the final Code of Regulations.  
 
For risk management professionals, there are some practical steps to consider in reading a regulation: 
 
1. Obtain updates of regulations. The Federal Register and the Code of Federal Regulations are 
easily accessed on the Internet. Bookmark the Web site and browse the site daily or weekly for 
changes. One way of obtaining this information is to go to 
http://www.access.gpo.gov/su_docs/aces/aces140.html 
 
2. Compare operational policies and procedures with revised regulations. If a regulation is 
modified, consider how it will impact the policies and procedures of the health care organization. If a 
change is needed in policy and procedure, use institutional processes to make necessary refinements. 
 
3. Obtain legal guidance. Many times, a regulation necessitates legal interpretation. Use legal 
guidance at the outset to make certain that policies, procedures and practice routines will be 
consistent with the regulation. 
 
4. Obtain legal updates. As with statutory changes, seek legal updates for judicial interpretations of 
regulations. This update may reflect a decision nullifying the regulation or interpreting the application 
of it. 
 
5. Provide in-service education. Offer inservice education for health care personnel with respect 
to new or modified regulations that affect daily operations. If policies and procedures are modified to 
reflect regulatory change, the inservice program should emphasize these modifications. 
 
6. Provide updates for leadership. If a regulation is promulgated or modified, provide leadership 
with an education program regarding what they need to know about the new requirements. 
 
7. Be prepared to address regulatory-accreditation inconsistencies. Sometimes, an 
accreditation body may issue a standard that is inconsistent with a regulation promulgated by a 
department or agency. If the health care organization is using accreditation as a means for obtaining 
Medicare or Medicaid certification, a choice must be made whether to accede to the regulatory or to 
the accreditation standard. If the choice is made to follow Medicare or Medicaid, the health care 
organization might be noncompliant with the accreditation provision. Health care organizations must 
make a deliberate choice. Since federal funding often provides a large amount of money to a health 
care organization, the choice is apt to be one in which compliance with the Conditions of 
Participation for Hospitals in Medicare and Medicaid will take precedence over the position 
embraced by the accreditation organization. Documenting the rationale for this position may be 
useful in convincing the accreditation organization to reconsider its perspective. 
 

GUIDELINES AND MODEL GUIDANCE 
From time to time, a government agency or department will issue guidelines to explain the meaning 
or application of a regulation. On occasion, these guidelines are geared to regulatory personnel to 
assist them in applying the rule to a given situation. Termed “interpretive guidelines,” the content 
gives the health care organization an excellent vantage point in understanding how the government 
views the regulation. 
 

http://www.access.gpo.gov/su_docs/aces/aces140.html
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The interpretive guidelines do not have the effect of law. Rather it is like a portal that illuminates 
how a regulatory body intends to enforce the regulatory requirement. 
 
A difference set of materials – model guidance – is sometimes issued by a regulatory body. It is 
designed to assist the subject of a regulatory framework in achieving compliance with the 
requirements. In the health care field, there are examples of such model guidance for corporate 
compliance. Often published on the Web site of the Office of the Inspector General (OIG) of the 
U.S. Department of Health and Human Services or in the Federal Register, this federal guidance 
represents the basic expectations to be met in achieving regulatory compliance. Indeed, the model 
guidance often will encourage the user to do more in terms of being a compliant organization. 
 
The OIG is not the only regulatory body to issue model guidance. The Food and Drug 
Administration (FDA) also issues model guidance. Like the interpretive guidelines, the model 
guidance does not have the effect of a statute or regulation. Rather, it is a template for action. It is a 
tool for developing policies, procedures, and practice routines that track the expectations of 
regulatory agencies and departments.  
 

A PROCESS MODEL 
The schematic below depicts the process from legislation through regulation to interpretive 
guidelines and model guidance. The statutory and regulatory requirements are subject to judicial 
interpretation. It is plausible that a plaintiff may use the model guidance as a tool in establishing a 
standard of care. The same is true in terms of statutes and regulations. Health care organizations 
should position themselves to use these requirements, guidelines and guidance in a proactive way to 
establish practical policies and procedures with a view to avoiding liability or regulatory challenges. 
 

 
CONCLUSION 
There is an art to the interpretation and application of statutes and regulations. Because these 
provisions are written in a stylistic manner, it is sometimes difficult to understand the meaning or 
application of these requirements. To avoid confusion or misunderstandings, it is prudent to obtain 
legal advice in using these legal tools. Recognizing this fact is an important attribute of the risk 
management professional. 
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WHERE TO FIND THE TOOLS 
Many federal agencies and departments provide statutory, regulatory and model guidance on their 
Web sites. Others also include interpretive guidelines. Similarly, at the state level, there are useful 
Web sites to explore for such information. 
 
Below are some frequently accessed federal Web sites to utilize in finding statutes, regulations, 
interpretive guidelines, and model guidance: 
 
Federal Register: http://www.access.gpo.gov/su_docs/aces/aces140.html 
Code of Federal Regulations: http://www.gpo.gov/nara/cfr/index.html 
U.S. Government Official Web Portal: http://www.firstgov.gov/  
Legislative Information on the Internet: http://thomas.loc.gov/  
Food and Drug Administration: http://www.fda.gov/  
Centers for Disease Control and Prevention: http://www.cdc.gov/  
U.S. Department of Health and Human Services: http://www.dhhs.gov/ 
HHS Office of the Inspector General: http://www.oig.hhs.gov/ 
HHS Office of Civil Rights (OCR): http://www.hhs.gov/ocr/ 
 
 
RELATED RESOURCES 
Risk Management Handbook for Health Care Organizations - 3r d Edition (See Part I – Framework for 
Health Care Risk Management). 2001. Available from www.ashrm.org or at (800) AHA-2626. 
Catalog # 178160. 
 
Health Care Fraud Enforcement and Compliance. R. Fabrikan, P.E. Kalb, M.D. Hopson and P.H. 
Bucy. Law Journal Press, New York. 2002. 
 
United States Health Care Laws & Rules. P. Pavarini, editor. American Health Lawyers 
Association - West Group, Washington, D.C. 2002. 
 
Health Law and Compliance Update. J. Steiner, editor. Aspen Publishers, New York. 2003. 
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