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When Is Your Patient Dead?

Based upon data from the largest

When May You Stop Treating °
Dead Patients? Growing Conflict ongoing prospective cohort study in
Challenges to the Legal Status

of Brain Death f . history, there is a very high likelihood
P e T ot interest (RR =2, p<0.0001)
Ei:fuf;r;ms:: ::::},11&: Trititute that | will die

So too with brain
death. Many want
a third option

“Elect” to
treat dead
as alive
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Clinician
duties at BD

What is
brain death

2

Growing

3 resistance 4
to BD

to objections

Reasons for Responding
resistance 5



3 legal
attacks
on BD

1968

If this position is adopted
by the medical commumty, it can form the basis for

ane in curnent ]al ncet of dea nm W ro n g

smce the law treats this questlon essentlally as one

of fact to be determined hy physicians,
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JAMA, Aug 5, 1968 = Vol 205, No 6

A Defintion of

[eversible Comy

Reotol e o Comie o e v Mol St
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Kansas' brain death law held -
example for all states Variability

1970

1970s

The Salina journal (Salina, Kansag * Sun, Jan 12,

Dbt
Yoath =

Uniformity

An individual . . ... isdead . ..

who has sustained either

(1) irreversible cessation of
circulatory and respiratory
functions, or

(2) irreversible cessation of all
functions of the entire brain



UDDA

Remains
settled

(legally)

Controversies in the
Determination of Death
A White Paper by

on B

Acknowledge conceptual problems

All 56 US
jurisdictions

(narrow exception in NJ)

“durable

worldwide
consensus’

Bernat 2013

)

Total

brain = death
failure
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Legally
settled
since 1980s

2008




Annals of Internal Medicine

American College of Physicians Ethics Manual
Sicth Edition

Lols Snyder, JD, for the American College of Physictans Ethis, Professionalism, znd Human Rights Commitiee”

“After a patient . . . brain
dead ... medical support
should be discontinued.”

No
Not a duty
patient to

treat

Guidelines for Ph

for Physicians: Forgoing Life-
Treatnuent for Adult Patients

“Once death

has been
pronounced,
all medical
interventions
should be
withdrawn.”
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Consent is not
required to
stop
physiological
support

Dead Not a
patient

Also a bright line rule
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More families
dispute DDNC

“in recent months . . . the
families of two patients
determined to be dead by
neurologic criteria have
rejected this diagnosis”

JM Luce, “The Uncommon Case of Jahi McMath,”

Chest (2015) 147(4):1144-51.

13 ethics consults “because
family members asked clinical
caregivers to deviate from
standard procedures
following brain death”

AL Flamm et al, “Family members' requests to extend physiologic
support after declaration of brain death: a case series analysis and
proposed guidelines for clinical management,”J Clin Ethics (2014)
25(3):222-37.

Trillium
Health Partners

56 DDNC 2014-2016
Conflicts in 10%
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w Organ supportaferdeath by neurologic

50% report Many cases
Resuksof asueyof US neuroogss fO mI|IeS reCIUeST

continued oing to
August 2016 organ support §0INg
after DNC court

Nl Adns BA
Paugiots Vacks, MD,

“-« NEUROLOGY

2| Stinson

e T e
"_'—ﬁvichacl Todd V. R T
@ University of \K@:}s Hospita E -3
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confusion

it L 2

“Since there is a “He’s in a coma.”
heartbeat (and
he is warm), “With rehab/time
he is alive.” he’ll get better.”
- ki “Brain dead”
Linguistic o
implies not
Confusion really “dead”
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Conscious controls Vegetative state

e fock Eimes Health

DO CialCnialmeehitighty

FITNESS kNUTRTICN  HEALTHCAREPOLICY  MEN

Locked in syndrome  Minimally conscious state | | EOY Brain-Dead Florida Girl Will Be Sent Home on Life

Support
o5 1ppo

°
<«
Al

Pablshott Fatruary 9, 1954

L

“she is 'brain
dead'and. ..
being kept alive by
life support to
enable the family
to say their
goodbyes.” |

Lol

N
Daily Mail, 03-18-09 $

If the doctors treating your family
member said futility had been
reached, would you believe that
< divine intervention by God
I ra c es could save your family
member?
Yes 574

Trauma Death

Views af the Public ard Trauma Prafesstonals on Death a

10



wrong before

¥

wrong now

11/8/2016

NewScientist

HEAD TRANSPLANTS

Prognostic
Mistrust

/AN:)  COMPLAINT FOR DAMAGES FOR
or MEDICAL MALPRA

CTICE

11



wrong before

wrong now

I~

T0 LRR IS HUMAN

Clinicians were
correct

But many other
times, wrong

Department of Health and Human Services

OFFICE OF
INSPECTOR GENERAL

ADVERSE EVENTS IN HOSPITALS:
NATIONAL INCIDENCE AMONG
MEDICARE BENEFICIARIES

(&

-,
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF ORANGE

LISA AVILLA, ROBERTO CHAVEZ, Case Np20-2

Plaiotifts, COMPLAINT FOR DAMA(

FOR MEDICAL MALPRA
1. Negligence
iness as | 2. Love of Consortium
CAL

ETERICH, M.D.;
DIETERICH, M.D.
CORPORATION, & C
BANSARI SHAH, M.

Medical
error

Review Armct

A New, Evidence-based Estimate o Patent Harms
Asocted with Hosial Cae

i T James, 1)
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Heart disease 600,000
0 e Pl Cancer 600,000
I Medical error 400,000
0 ANALYSIS COPD 140,000
Stroke 130,000
ﬂ;dical error—the third leading cause of death in the Accidents 120,000
DS vow v s v ou g

| Irucauy

Arizona College Student Bounces Back
From the Dead After Nearly Giving Organs

AMES waa BOOD UOIMING AMEIICA

| ST.JOSEPH'S

B  Hospital § ' Health Center
0 A HIGHER LEVEL OF CARE

Anahita Meshkip
3 Alvarado
Sept. 15, 1989 DDNC
Sept. 21 social worker
Sept. 22 parents file
Oct 13 independent expert
Oct 18 order
Appeal dismissed (not dead)
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DDNC
medical
error

Close call in death ruling
of potential organ donor
(April 12, 2007)

John Foster at Fresno Community

boumes  eEsTNENT worD . 0ews O, @ ©

-~ What It's Like to Wake Up Dead

13



SANJAY Ezslgxzrzrain
GUPTA MD | dead. It was

= ritten in their
CHEATl”G DEATH K i

E And here they

are, sitting up
talking to me.

More
culpable
errors

-Rar£iall Bianchi
Cpicago

Hootan Roozrokh

Confusion
& mistrust
exacerbated
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Negligent
errors

post—gazet;t_(be_._comr

$1.2 million settlement in 'organ
harvest' case
212:00 AM

November 19, 201

Taphophobia

14



“Tm affaid there’s really very litele I can do.”

11/8/2016

Taphophobia:
people want
to be sure

Strategies
to avoid
conflict

15
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Diagnostic Do not use
. the term
confusion “brain death”
Use decision aids s ’
Mistrust

16
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Independent
second
opinion

But some
conflicts are
intractable

Accommodation
after death

3 attacks

on brain death

17



Not questioning brain
death criteria

Not questioning
application to this patient

But want continued organ
support

“reasonably
brief period”

24 - 48 hours

Meétl Brody (DC)

National Medical Center,
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Annals of Internal Medicine ‘ Religious accommodation

American College of Physicians Ethics Manual
Sixth Edition
Lols Smyder, ID, for the American College of Physictans Ethics, Professionalism, and Human Rights Commitiee"

“After a patient . . . brain
dead . .. medical support
should be discontinued.”

Indefinite

accommodation

(until CP death)

Shahida Virk (Mich.)
IR Tisthiy

18



Expand duty of

accommodation

to other states

Temp
Dead [> duty

treat

11/8/2016

Uniformly  Better
denied response

Reasonable
accommodation

BD imposes
I on profound
beliefs

19



Objections
<2%
US population

Accommodation
has worked for
decades in 3
populous states

Rare

0.3
0.3
0.3
0.7

Japanese Shinto
Orthodox Jew
Native American

Buddhist

11/8/2016

No complaints

Brain death
<1%

hospital deaths

2% of 1% = 0.0002

1in 5000 deaths

20



400 cases
nationwide
annually

a4

Most in
CA, NY, IL, NJ

Limited
In type

Limited
duration

11/8/2016

Minimal net
marginal
burden

“hospital is required to
continue only . ..
cardiopulmonary support.
No other medical
intervention is required.”

24 h

21



“in determining what
is reasonable, a
hospital shall consider
... needs of other
patients ...

Value laden judgment
about when it is
worthwhile

to continue
physiological support

“reasonably
brief period”

24 - 48 hours

Consent
for apnea
test

11/8/2016

Conceptual
flaws

©Grphicraps com|

jgh York Connecticut]

Final confirmatory
test before
declaring death

22
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Remove ventilator No right to Prevent from

treatment being declared
after death dead

Other than brief accommodation

No drive to
breathe = dead

No apnea test

Refuse
consent to ‘

apnea test No determination
of death
No DDNC Do clinicians
‘ need consent Ye S
Treatment duties for apnea test?

do not end

23



Billings, Montana

Allen
Callaway

X,
gt Vncent

FILEp
/{‘% %

MONTANA NINTHJUDICIAL ISTRICT COURT, PONDERA COUNTY

INTHE MATTER OF THE Cauge No. DG-16-08
GUARDIANSHIP OF AC
FINDINGS OF FACT,

i CONCLUSIONS OF LAW AND
uuuuuuu ORDER

11/8/2016

6-year-old "\», >
“Drowned” July 22, 2016 ,j,

s

Tasha
Dawn
Stone

I Vs et il Gobratonpernting SVH ko conduet g on AL o
At il over e g opsions s .

I AL oo and o b e sl oy ke el s
AL tebl, g e econ st wieer o Fontinly e

shold e el
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KS also
said “yes”

Do clinicians
need consent
for apnea test?

11/8/2016

Do clinicians MT Said

need consent
for apnea test? ”yes”

ADTRICT COURT

SEDGWICK COUNTY, KANSAS ™

=
P

A
&

Feb. 1, 2006
TRO forbid brain viability exam

Discharged home March 17

Organ support aftr deach by neurologic
citeia

MT & KS

said ”yes” 22% neurologists
say need consent

Results ofa sunvey of US neuroogsts

25
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— Richmond, Virginia

VA said Mirranda
‘no” Lawson

rmm_ and Pa&-,gkuwm
refbe any ot of BoapDead” tech:

2 Ao e o g el
Grrace Lowmon L,:;ee;.m,;w“a ’“‘“‘3"

LWe are Onidions and A i agaicks cur
religos, beliefs 4o remae +Hhe Laik: ko,
Her heait is Shill laiog. Remoing 1 <uppard
Wil Camse deably Thad s mgserai?ms
agavt tha Cheishion Gl

A(),i,é ’

Lolnessad — chojos
oibnessed Il Mods | sl

|
|
a
Pemaed or cuk ot G ang dmad of o i
i

June 10’ 2016 SUPREME c::u::'EoF VIRGINIA

The respondent s hereby allowed to edminister the apnea test oo e e
the subjzct infant child, who is two yeers of age, under such ALISON J.LAWSON, | e,

mifgaing and supportive measures e ay be mediclly ncessary .

VCU MEDICAL CENTER, d/b/a

and required for the purpose of a delermination of the exisence, R AT AR A LT L

Ry ‘ . A llee.
extent,and viability o ben stem etiviy and thereatr to make N RE: MIRRANDA GRACE LAWSON
or ecotumend any reatment o in the lieaative, make a Alohmand Cira e et 0.t GL16-2208
determiration of death as provided by law pursuant fo Va. Code § oU AT SvoTEm AUTHORTTS
54 1'2972 BRIEF IN OPPOSITION
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duty
treat treat

Upshot  oeaa o %@N‘)

US ICUs will have Often full

more (probably) Others denied

dead kids opportunity of

ICU benefit

Most Are medical AAN does not
troublesome criteria for measure what
of the 3 legal DDNC legally the UDDA
attacks sufficient?

requires

27



Aden
Hailu

April 1, 2015

Catastrophic anoxic
brain injury during
exploratory
laparotomy

Trial court

AAN criteria met
Aden is dead

Reno, Nevada

May 28, 2015

Met AAN criteria
for brain death

IS not deaﬂ"‘

Aden’s father

Appeals to Nevada
Supreme Court

11/8/2016
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Irrelevant if Aden
meets AAN criteria

They are not the
“right” criteria

DDNC requires
“irreversible cessation .
.. all functions of the .
. . entire brain”

Nev. Rev. Stat. 451.007(1)

Heal wounds
Fight infections
Gestate fetus
Stress response

UDDA

Trial court did not
consider whether
AAN measures

“irreversible cessation . . .

all functions of the.. ..
entire brain”

UMN, J Neurosurgery 35(2): 211-18
Brain dead subjects sexually responsive

11/8/2016

FROMTHE MAY 2012 502

Tt o

They urinate. Theyhave et attacks and bedsores. They bave biades, Trey
may even feel pn.Meetthe orgen donors wha are ‘prtty dead”
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Variability of brain death determination
guidelines in leading US neurologic
institutions

Legal standard
may demand
more than
medical criteria

DDNC “must be
made in accordance
with accepted
medical standards.”

Nev. Rev. Stat. 451.007(2)

Number of physicians

Qualifications

How tests
administered

11/8/2016

Trial court did not
consider whether
AAN are

“accepted medical
standards”

Upshot

30
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May need to amend

Jahi
McMath

Legal criteria
Medical criteria
Both

Jahi McMath

Lost lawsuits
against
hospital

Dec. 12, 2013

Declared dead

31



Seeking
future medical
expenses

Defendants

Demurrer

i)
b

Transferred to N"JV Z

Sustained on orgén support
almost 3years

Dead people do
not have medical
expenses

Collateral estoppel

11/8/2016

Mar. 2015

Med Mal lawsuit

Re-litigate
status as
alive

A7A%) SUPERIDR COURY OF GALIFORNIA

i

%3 COUNTY OF ALAMEDA

If true, allegations
are sufficient

32
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Does not attack

U pShOt the AAN criteria

themselves
Contrast Hailu = AAN
Aden Hailu AAN # UDDA
AAN = UDDA Argument If alive, must
over facts reexamine
Jahi # AAN s e ’ medical criteria

for DDNC

33
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Death Accuracy One final case
should be ) )

. . is essential from Kansas
irreversible

But we've got to verify it legally,
to see if she

is morally, ethically

spiritually, physically

positively, absolutely

undeniably and reliably Dead

And she's not only
merely dead,

she's really most
sincerely dead.

34



“well settled Debate has

yet still been
unresolved” academic

Now it is a
public policy
guestion

Fundamental
reassessment References

of settled laws
& practices
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Not just
more scrutiny

more debate

Medical Futility Blog

Since July 2007, | have been blogging, almost
daily, to medicalfutility.blogspot.com. This blog
focuses on reporting and discussing legislative,
judicial, regulatory, medical, and other
developments concerning medical futility and
end-of-life medical treatment conflicts. The blog
has received over 2 million direct visits. Plus, it
is distributed through RSS, email, Twitter, and re-
publishers like WestlawNext and Bioethics.net.
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Brain Death Rejected: Expanding Clinicians'
Legal Duties to Accommodate Religious
Objections and Continue Physiological
Support, in Law, Religion, and American
Healthcare (Cambridge University Press
forthcoming 2017).

Brain Death: Legal Duties to Accommodate
Religious Objections 147 CHEST e69
(2015).

Thaddeus Mason Pope, JD, PhD
Director, Health Law Institute

Mitchell Hamline School of Law

875 Summit Avenue

Saint Paul, Minnesota 55105

T 651-695-7661

C 310-270-3618

E Thaddeus.Pope@mitchellhamline.edu

W www.thaddeuspope.com
B medicalfutility.blogspot.com

Brain Death: Legal Obligations and the Courts, 35
SEMINARS IN CLINICAL NEUROLOGY: THE CLINICAL
PRACTICE OF BRAIN DEATH DETERMINATION 174-
179 (2015) (with Christopher Burkle).

Review of Death before Dying: History, Medicine,
and Brain Death (OUP 2014), 36 JOURNAL OF LEGAL
MEDICINE (forthcoming 2017).

Legal Briefing: Brain Death and Total Brain Failure,
25(3) JOURNAL OF CLINICAL ETHICS 245-257
(2014).
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Pregnant and Dead in Texas: A Bad Law, Badly
Interpreted, LOS ANGELES TIMES (Jan. 16. 2014)
(with Art Caplan).

Legal Briefing: Organ Donation, 21(3) JOURNAL
OF CLINICAL ETHICS 243-263 (2010).
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