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Kansas is not alone

Nothing
to disclose
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Background

& Context

Assessment



Consult mandate

No consent mandate

No unilateral anyway
Consensus anyway

Can replace SDM

4/14/2017

Parents may
veto

So what?

Odd
defects
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DNR Without Without
Died 12/03/10 parents’ parents’
3mo old consent knowledge

John Lani

Trisomy 18 . T Trisomy 18

“incompatible with life” 13% live 10 years

“uniformly lethal”

2015 2016
Mo. H.B. 113 Mo. H.B. 1915
Kan. S.B. 437
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Kan. S.B. 85
Kan. H.B. 2307

2 main
parts

Part 1

4/14/2017

Effective

July 1, 2017

Share LST
policies



“Upon the request . . . shall

disclose in writing any policies .

.. involving resuscitation or
life-sustaining measures,
including any policies related
to treatments deemed non-
beneficial, ineffective, futile or
inappropriate”

Already
required by
PSDA

1

Applies to all
patients & LTC
residents

Part 2

unemancipated
minors

4/14/2017

Not a big deal

Narrower
Scope



“do-not-resuscitate
order or similar
physician’s order”

Re:
DNR
For minor

“reasonable
attempt has been
made to inform the
other parent”

Original bill:

“withhold, withdraw or
... restrictions on life-
sustaining measures”

Mandate 1

Consult

Must try both

Must tell one

4/14/2017

Mandates

“shall not be
instituted . . . unless at
least one parent . . .
has first been
informed”

“information must be
provided both orally

and in writing unless
...urgency../”



No consult

3

No DNR

“[who, when, how
informed parent]
contemporaneously . . .

medical record”

“Either parent . ..
may refuse consent
... either in writing
or orally.”

Mandate 2

Document

“When only one parent
... Informed, . ..
reasonable
attempts...in...

medical record.”

“Any such refusal . ..
must be
contemporaneously
recorded . ..
medical record.”

4/14/2017

Document how
you satisfied the

consult mandate

Mandate 3

Accept
veto




“No [DNR] shall be
instituted either orally
or in writing if there
has been such a
refusal of consent”
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Refuse consent Kansas is

‘ not alone

No DNR
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Simon’s Law
spreading

Your own ?V%\
%,
A (L
neighbors W
Nondiscrimination “shall not deny . ... Medical Treatment

life-preserving Laws Information Act

in Treatment Act health care . ..

Nov. 2013 directed by . .. Nov. 2014
[surrogate]”



Information for Patients and Their Families
Your Medical Treatment Rights Under Oklahoma Law

No Discrimination Based on Mental Status or Disabilty:
Medcal reatment, care, nutrton o hytration may not be withheld or withdrawn from an mcompetent patent
because of the mental disabiity or mental status of the patient

Required by Seeton 303058 of ke 63 o e Oicahoma Saes

‘What Are Your Rights if A Health Care Provider Denies Life-Preserving Health Care?
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Treatment Act
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“Health care . .

. may not be . . .
denied if . ..
directed by . ..
surrogate”
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Oklahoma Health Care Providers’
Responsibilities and Rights Under
Certain Medical Treatment Laws

“If surrogate directs
[LST] ... provider...
not wish to provide . . .
shall nonetheless
comply....”
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Those are legislative
red lights

Also judicial red
lights

~~ ‘ "' ~¥ 16TH UDICIA STRICT COT-T
.’6? \A ]Ssmmeoum:K.x\'s.\s = J:)
~ -

Feb. 1, 2006

[‘ TRO forbid brain viability exam

Discharged home March 17

Enough Consult
background
& context man d ate
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med. s Be overt  Already
...oneparent... .
has firstbeen & open required

Joy Wawrzyniak

-~ Janet Tracey

Successful | | E D Secretive

Insensitive

lawsuits N I E D Outrageous
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Consultation
expected

Distress
foreseeable

Secret DNR

unacceptable

SB 85 impacts
whether CPR

Not how CPR

Similarly dishonest

Slow code

Show code

4/14/2017

DANGER

Contrast:

Short code

Original bill

“No withhold, withdraw .

.. without the written
permission . ...”
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Prohibits
unilateral
DNR

Does not
prohibit
unilateral DNR

TOCERNR

oyl L G sl
®
FilBones o e

TOLEGSLATIRE

No written permission

g

No DNR

No written permission

$

DNR okay

“institute
[after] parent

informed”
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As enacted

“No [DNR] shall be
instituted . . . if . ..

refusal”

No oral permission

$

DNR okay

Seek assent

Not consent
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DNR is default

Parents must
affirmatively object

No unilateral anyway
Consensus anyway

Can replace SDM

4/14/2017

Announce plan: N d

“We are going to...” U ge

Silence = assent m
Behavioral economics C

increasingly employed

Parents veto

4

Honor veto

KU

MEDICAL
CENTER

The University of Kansas

Opponent testimony
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Karin Porter-
Williamson

“Itisn’t a problem
in Kansas”

“follow the . ..
SDMs instead of
doing what they feel
is appropriate . ..”

(AT 0o7e o)azor$

Kathleen
Davis

“DNAR would not be
implemented without
parental consent.”

BUT

PROPORTION OF PRYSICIANS 1 = 726 WHO WITHHELD
LFESUSTANING TREATHENT ON THE BASS OF EDICAL FUTLIY

Consent s “ﬂﬂ

Wi he vt o vl on of o e fmly {249 5K
Wihoutthe vl of i pen o faly 120 (14%)

D. Asch, Am J Resp Crit Care Med (1995)
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Cave-in

Some unilateral
LST limiting

in Kansas

I what cirumstances il neonatolgis decid
a patent s ot a resiscation candite!

Pt D Mur, D sman kR ™

Moy, et ./ M s 0IGA2A00-44 0. 3 201508
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500 / 3000 members
American Academy
of Pediatrics Section
of Neonatal Perinatal
Medicine

Ein

e?
where the diagnosis is

nnnnn 7
3. Would you enter a unilateral DNAR in this case?

Targeted conduct High consensus

probably does rate in futility

really happen disputes

Futilty s about
line drawing

Surrogate will _
Appropriate
not consent Inappropriate
when you think
they should
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Advisable

Inside the
standard
of care

Clinician

CMO

Inadvisable

Qutside the
standard
of care

Surrogate

LSMT

Proportionate
Disproportionate

Therapeutic
obstinacy

Surrogate will not
consent to CMO

recommendation
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Beneficial
Non-
beneficial

Surrogate
driven
overtreatment

95%
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Prendergast (1998) Fine & Mayo (2003)

57% agree immediately 100
8
90% agree within 5 days .
-lUnresoIved
96% agree after more :z% S
meetings "

Immediate Three Days Eventual

5y

8
&S

3
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Garros et al. (2003) Hooser (2006)

O Resolved
W Unresolved
= Unresolved
(] Resolved
%

Eventual

%
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RICU

. Pediatric Intensive Care Unit
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al Treatment and Conflict Resolution: Bm\(hng Consensus

Cando
even
better
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PDA

> 130
RCTs

4/14/2017

Robust evidence
shows PDAs are
highly effective

Accurate

Complete
Understandable

THE COCHRANE
COLLABORATION®

Informed
surrogates request
less aggressive
treatment
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Shered Decision Mekingin [CUs: An American

Collge of rtialCare Medicing and Amerian PDA = more . o
Thoracic Scity Pl teemen 5% =2 3%

likely consent

. 3 L
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Limit on
consensus
rate

““““““

Annie
Janvier
Recommend

CMO to
100%

25% elect
LST

New veto
power relevant
for only 5%
conflicts

5% =2 8%
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BATNA

stanas jor

Best Alternative To a
Negotiated Agreement

Still no
consent

Clinician | Surrogate

CMO LSMT
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Get consent

More

from new B
surrogate P TERIRNRY
Best interests

Co L‘]E.' of Parents presumed
Medical Ethics act in best interest

e

You’re
Fired! .

“surrogate’s decision . ..

almost always accepted”

AMAKE

Too little medicine Too much medicine

Deny Medical Treatment Not best interest Not best interest

TV
£ ON
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S

Jada Ruiz

Great Ormond Street
Hospital for Children
NHS Foundation Trust

Tuesday
4/11

Welcome to

Great Ormond
Street Hospital
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2 stages

Too aggressive

Find parents
“unfit” l

Unfit

May new SDM
authorize DNR

,sé =~ \
Aiden Stein
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Guardian cannot
w/h w/d until
parental rights
terminated

Permanent
custodian

Temporary
custodian

IN THE SUPREME COURT OF THE STATE OF DELAWARE

DAVID HUNT and CAREY LAND,' §
§ No. 439/449, 2015
&

Respondents Below,
Appellants,

§
DIVISION OF FAMILY SERVICES § File No.: CS15-01879
and OFFICE OF THE CHILD § Pet. No.: 15-04833
ADVOCATE, §
§
Petitioners Below, §
Appellees. §

Submitted: September 15, 2015
Decided: September 16, 2015

Even without
termination
parental rights

Kansas

Department for Children
and Families
c

PPS Policy and Procedure Manual
Printed Documentation
for April 1, 2017
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New SDM may
authorize DNR

Kan. Stat. 38-2272(d)(6)
“all rights”

“court may
impose limitation . . .
life-pronging treatment

”

“When a child in the
custody of the Secretary . ..
requires a Do Not
Resuscitate Order . .. and
parental rights are not
terminated, the parent(s)
consent shall be sought.”
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“If, after diligent efforts, it
is not possible to obtain
parental permission,
Court consent shall be
sought, unless an

emergency exists . ..”
5244(E)

oR
<Wo2A4c,

.,
“3150%

‘1908 °

ATS .

We help the world breathe

CN

S0cielyof
Critical Care Medicine

Tha Intansiva Cara Profssionals

EUROPEAN SOCIETY OF
INTENSIVE CARE MEDICINE
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An Official ATSTAACN/ACCPIESICMSCCM Policy Statement;
Responding to Requests for Potentiallynappropriate Treatments n
Intensive Care Units

Gabre T.Boss, Trdeus M. Pop, Gooon . ubene, B Lo, Robert . T, Cynca H. Ruson,

AMERICAN COLLEGE OF

=

{
{

PHYSICIANSE

The Global Leader in Clinical Chest Medicine

Futile

Legally Proscribed

Legally Discretionary

Potentially inappropriate
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Futile

Potentially
inappropriate

Scientific

impossibility

1 think | need
antibiotics for my
& col...

—~
IT'S A VIRUS!

Example 2
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Interventions
cannot accomplish
physiological goals

Example 1

Antifungals as
treatment for
myocardial
infarction
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Example 3

Even EMS protocols for “futility”

4/14/2017

Example 4
“Eutile” Value free
objective
May &
should

refuse

29



BUT not
excepted
by SB 85

Not “futile”
because
might “work”

We call them
“futility disputes”

.BUT ...

E.g. dialysis for
permanently
unconscious
patient

Disputed
treatment might
keep patient
alive.

4/14/2017

Some chance of
accomplishing the
effect sought by
the patient or
surrogate

E.g. vent for
patient w/ widely
metastatic cancer

But . .. is that
chance or
that outcome
worthwhile

30



Not a
medical
judgment

SB 85 rightly
targets PIT

No such
exception in
as enacted

Value
judgmen

But wrongly
also targets
“futile”

Parents veto

CPR even if “futile”

4/14/2017

Table 4. Recommended Steps for Resolution of Conflict Regarding Potentialy
Inappropriate Treatments

1. Before initiation of and throughout the formal conflict-resokution procedure, clnicians
should eniist expert consultation to aid in achieving a negotiated agreement

2. Surogateés) should be given clear notification in writng regarding the initiation of the
fommal conflict-resolution procedure and the steps and timeline to be expected in this

cess.
Clinicians should obtain a second medical opinion to verfy the prognosis and the

surrogatefs) should be informed of their right 1o seek case review by an independent

is bod

7a. ¥ the committee or appeliate body agrees with the pafient or sumogate's request for
Ife-prolonging treatment, cinicians should provide these treaiments or transfer the
patient to a willing provider.

7. If the committee agrees with the clinicians’ judgment. no willng provider can be found,
and the su oes not sesk independent appeal or the appeal affimms the clinicians’
position, cincians may withhokd or withdraw the contested treatments and should
provide high-quality paliative care.

Original bill
“shall not apply”
if “futile because .
.. withholding not
cause or hasten
death”

Thank
you
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