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2:45 -
4:00

Dying in 

Minnesota

34,000 deaths

132 (0.4%) 5.5m v. 4m

41,000 / year
Total  MN deaths
CDC National Center for Health Statistics, Deaths: Final Data for 
2013, 64(2) NATIONAL VITAL  STATISTICS REPORTS (Feb. 16, 2016), 
http://www.cdc.gov/nchs/data/nvsr/nvsr64/nvsr64_02.pdf

182 / year
MN MAID deaths
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99.6%         
MN deaths 
unaffected

41,000
182

40,818

Most also make 
a deliberate 
decision to 
hasten death

Those dependent 

on dialysis, vents, 

CANH can hasten 

their deaths 

Not only 

withholding & 

withdrawing    

LSMT
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Palliative sedation to unconsciousness

VSED

Equal 
protection

Persons similarly 
situated should 
be treated alike

Every day, terminally ill 

patients in Minnesota 

hasten their deaths by 

withholding or 

withdrawing treatment

Every 30 

minutes



9/29/2017

7

But some patients 

have no treatment 

to turn off or refuse

MAID gives these 
terminally ill, 
competent, adult 
patients the freedom 
to accelerate their 
imminent death.

Legalization   

in MN
2017

Sen. Chris 
Eaton
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Matt 
Klein

John 
Marty

Scott 
Dibble

Ron 
Latz

Rep. Mike 
Freiberg

Liebling 

Lesch

Schultz 

Sundin

Considine 

Slocum 

Allen 

Hornstein

Dehn, R. 

Kunesh-
Podein

Thissen

Clark 

Nelson 

Hansen  

Lee 

Loeffler 

Ward 

Bly 

Moran

2016
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MN 
2018 -

February 20, 2018
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2019   2020   2021

Better 
prospects 1

1991
Follow AMA
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“Physicians must not . . 

. . participate in 

assisted suicide. The 

societal risks . . . is too 

great to condone . . . .”

June 2016 
to 

April 2017

May 
2017

“MMA will 
oppose any aid-
in-dying 
legislation . . . .”

“MMA will oppose any 
aid-in-dying legislation 
that fails to adequately 
safeguard the interests 
of patients or 
physicians.”

Such safeguards include but are not limited to 
the following: 

• Must not compel physicians or patients to 
participate . . . against their will

• Must require patient self-administration

• Must not permit patients lacking decisional 
capacity to utilize . . . 

• Must require mental health referral of 
patients with a suspected psychological or 
psychiatric condition

• Must provide sufficient legal protection for 
physicians who choose to participate. 
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2 Track record 
even longer

1998  (20)

2008  (10)

2013  (5)

2015  (3) 3
68% public 
support AID

Gallup 2015
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Bills from  
2016 
2017

Like almost all  

US bills, closely 

modeled on 

ODWDA

Politically safe

But ethically 
questionable

Return at end
76

Why do we  

need a statute 

like these bills

77

Need to 

legalize
78

“Assisted 

Suicide” 

Laws
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Across USA, since 

1800s, helping 

someone commit 

suicide is a crime

“assisted 

suicide 

prohibitions 

are deeply 

rooted in our 

nation’s legal 

history”

Minnesota Statutes 

Chapter 609

Criminal Code

Minn. Stat. 

609.215



9/29/2017

15

“Whoever . . . assists 

another in taking the 

other’s life may be 

sentenced to . . . 15 

years . . . $30,000”
AS laws = obstacle to MAID

AS laws = obstacle to RTD
88

Right   
to die

Foundation for MAID

1950s & 1960s
Mechanical ventilators

Dialysis

Feeding tubes
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Karen 
Quinlan 
1976

appellate 
cases

>100
Right to refuse 
treatment 

even if              
life-sustaining

Nancy 
Cruzan  

1990
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1993

98

Is this 
“assisted 
suicide”?

Chill from

609.215

609.215(3)

“provider . . . who 

withholds or withdraws 

a life-sustaining 

procedure . . . does not 

violate this section”

101

No such 
clarity  
re MAID

MAID = AS

AS = felony

MAID = felony
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103

Need to

legalize

Pathways

Other 

attempts    

to legalize

Who else?

Where?

How?

Paths to MAID   

legalization 7
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Statutory Approaches

Ballot initiatives

Legislation

Litigation Approaches

Federal constitution

State constitution

Statutory interp.

Other Approaches

Limit prosecutorial 

discretion

Jury nullification

Not covering “all” 
law re MAID

Only affirmative
efforts to permit

113

Pathway 1
Litigation             

US Constitution

Due process

Equal protection

1st Amendment
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WA

1994

Harold 
Glucksberg

D. Ore. (1994) Y

9th Cir. (1995) N

9th Cir. EB (1996) Y

SCOTUS (1997) N

Tim 
Quill
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NDNY (1994) N

2d Cir. (1996) Y

SCOTUS (1997) N
appellate judges 

>15 
2d Cir + 9th en banc + 9th panel dissent + SCOTUS dissents + other

1997: no US Const. right

Federal 

constitutional 

rights in other 

countries

Sue 
Rodriguez  

1993
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Jim Wakeford  
2001

Kay 
Carter  

Feb.   

2015

June 
2016

Julia 
Lamb

1997 
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April  
2015

Ovidio
González 

BUT

Robert
Stransham-Ford

Dec. 2016
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Back to USA

No federal 

constitutional right

Focus to states

“[T]he . . . challenging task 
of crafting appropriate 
procedures for 
safeguarding . . . liberty 
interests is entrusted to 
the laboratory of the 
States . . .”
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“States are . . . 
undertaking 
extensive and 
serious 
evaluation . . . .”

146

Pathways 2 & 3 

State 
statutes

Ballot initiatives

Legislation

Ballot 
initiatives

Map of states with ballot

Early failures

1988 California

1991 Washington

1992 California

1994 Michigan
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Problem

Legalize both

euthanasia and 

medical aid in dying

MAID
Self ingestion

Patient takes the  
final overt act

• OR 1994

1994 
Injunction 1994 to 1997

• OR 1994

1998 
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Track record

Documented

Solid

WA

2008

• CO

2016 Close call ballots

2012
49/51

2000
49/51
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Legislation

May 

2013

Oct. 
2015

Feb. 
2017

Enacted
3 initiatives

3 bills
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6 statutes
~20% population Statutes in 

other 
countries

1995 1997

2017 
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2014

Ongoing
Bills ~25 states (2017)

Passed 1 chamber



9/29/2017

31

Tuesday
9/26

182

Pathway 4
Litigation 

state constitution

>15 cases
No “lasting” 

success

Trial court win

Appellate loss 3
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• NM

McIver 
wins FL DCT

Reversed  
FL SCT

Baxter 
wins MT 
DCT

Not 
reached 
MT SCT 

Trial court loss

Appellate loss

>10 1992
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Thomas 
Donaldson

No CA right 

Robert 

Sanderson

Colo. 2000

Kevin Sampson

2001

Most 
recently

Christie 
White
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Christie 
O’Donnell

John Jay 
Hooker

Sara 
Myers

State constitutional right

App. courts 0

Trial courts 3

App J’s = 1 FL + 1NMApp + 2 MI + others

Active 
cases

John 
Radcliffe

HI
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Roger
Kligler

MA
IA

Jennifer Holm
Iowa

207

Pathway 5
Litigation 

State statute

Aid in 
Dying

Assisted 
suicide

George 
Bailey
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Aja 
Riggs MAID is different

But still legally 
“assisted suicide”

Blick
CT Often included with 

state con. law claims 
(e.g. NM, NY)  

But never accepted

Lucretia
Seales
June 2015
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BUT
MT SCT

But b/c consent def.

MAID = AS

Mont. Code Ann. 45-2-211

“consent of the victim 

to conduct charged . . . 

is a defense”

AS statute not apply

Trial court 0

Appellate 1

222

Pathway 6
Limit 
prosecutorial       
discretion
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Not decriminalized

But guidance on  

MAID without penalty Before 
2002

Debbie 
Purdy

factors that will 
influence whether 
or not someone is 
prosecuted for 
assisting suicide
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Comfort to travel, not to MAID in UK

“urges prosecutorial 

discretion by the Cochise 

County Attorney in              

de-prioritizing cases . . . 

imminent death . . . 

intolerable suffering.”
232

Pathway 7
Jury  

nullification

Not decriminalized

But de facto immunity
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237

7 pathways

238

Set aside      

3 pathways

239

No ex ante guidance

Prosecutorial 
discretion 

Jury nullification 

1997
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Succeed Fail
Ballot 3 >7

Bill 3 >200

AS not 
apply

1 >5

State 
const.

0 15

Oregon 

model

Death is 
not always 
bad

Life is      
not always 
good

For many, the 
alternative to 
death is worse
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Avoid 
unwanted
life

Even more 
obviously 

Avoid 
unwanted
death

2 risks 
to avoid

Dying 
too fast

Dying 
too slow
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Too fast, 
too slow 
determined by 
patient herself

Preference 
sensitive

Value laden

But …
Safeguards to 
reduce one risk 
increase the 
other risk

258

Too 
Fast
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Smaller 
risk 

1
“impaired 

judgment … 

mental 

disorder”

• Expand access

• Mental health counsel

How do we screen Mental health specialist 
assessment only if 
attending or consulting 
physician determines 
“indications of a mental 
disorder”
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Rare

5/132
< 4% 

OHSU psychiatrist
Not screening 
lots of impaired 
judgment 
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Non-specialist 
not good at 
detecting when 
to refer

272

EOLO as enacted

too FAST for some

But …
274

MHA always required

too SLOW for others

Attending physician determine

1. Adult 

2. Terminal illness

3. Capable

4. Making informed decision
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Consulting physician determine

1. Adult 

2. Terminal illness

3. Capable

4. Making informed decision

MH physician determine

1. Capable

2. Making informed decision

2
Capacity assessed only 
at time prescription 
not ingestion

Contrast Canada

Adding more 
safeguards?
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283

Too 
Slow

Challenges 
constitutionality 
of EOLO

MAID = 
constitutional 
right

EOLO 
requirements 
are obstacles

1
15 day  
waiting  
period
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Undue 
burden

2
“Terminal illness” 
final stage of an incurable 
and irreversible medical 
condition . . . death 
within six months.”

unbearable 
suffering        
(not necessarily 
“terminal”)
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3
Mature 
minors 4

MAID = self-ingestion
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9g = 
90 x 100mg

304

EOLO as enacted

too SLOW for some

But …
306

Remove safeguards

too FAST for others
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5
Sen. Chris 
Eaton

Most common
question – by 
far?
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VSED

Voluntarily 

Stopping 

Eating & 

Drinking

Define

VSED

3
Physiologically

able to take food  

& fluid by mouth 
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Voluntary, 

deliberate

decision to stop 

Intent:  death 

from dehydration

>80% at 14d

>50% at 8d

Bad 
rap

Peaceful

Comfortable
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Phyllis 

Schacter

>100 Oregon 

nurses cared for 

VSED patient 

Most deaths:

“peaceful, with 

little suffering”

“opportunity for 

reflection, family 

interaction, and 

mourning”

Not for 

everyone
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Preferred 

by many

Even though MAID 

available, “almost 

twice” chose VSED

Good 
option

Recognized as 

healthcare by 

medical 

profession

More position 

statements   

(e.g. ANA, 

IAHPC)
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• Other med assn

Nov. 6, 2017

More clinical 

practice 

guidelines
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1
Complete AD, today

2 Direct VSED in 

future

3 When reach point 

you define as 

intolerable
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4 You lack

capacity at  

that time
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Can you leave 
VSED 
instructions  in 
an AD?

Yes

Wis. Stat. 155.20

“A health care agent may 

not consent to the 

withholding or withdrawal 

of orally ingested nutrition 

or hydration . . .”

Minn. Stat. 145C

"Health care" means any 
care, treatment, service, or 
procedure to maintain, 
diagnose, or otherwise affect 
a person's physical or mental 
condition. 

Nora Harris
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Very detailed 
and specific

Conclusion
Legal in 7 jurisdictions

MAID illegal in 49
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