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Opinion

The Changing Legal Climate for Physician Aid

in Dying

While once widely rejected as a health care option,
physician aid in dying is receiving increased recogni-
tion as a response to the suffering of patients at the
end of life. With aid in dying. a physician writes a pre-
scription for life-ending medication for an eligible
patient. Following the rec of the Ameri-

alifornia,”c
islatures concluded that patients may reject their phy-
sicians' treatment recommendations even when treat-
ment is necessary to prolong life.
theright! uselife-

reflectedasoc

can Public Health Association, the term aid in dying
rather than "assisted suicide” is used to describe the

to decline treatment when they are suffering greatly
from irreversible and severe illness. In such cases, the

practice." I this Viewpoint, we describe the changing
legal climate for physician aid in dying occurring in
several states (Table).

VotersinOr id
in dying by public referendum, legislators in Vermont
have done so by statutory enmmenl and courts in

benefits, and people should not be forced to endure a
prolongedand undignified dying process.* Whatis crii-
cal about the right is the desire to protect seriously ill
people from intolerable suffering.

How is it possible to decide when someone’s ill-

Montana and ! h by judicial rul-
ings. Support for aid in dying is increasing, and it would
not be surprising to see voters, legislators, or courts in
other states approve the practice. Indeed, in their 2014

igh that treatment can be refused?

The Quinlan theright
sustaining treatment should exxst when the patient’s
prognasis becomes very grim.*
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March 16, 2016

Legalizing MAID
Why, what need

Paths elsewhere
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MAID in Minnesota
Dying in MN
Recent MN bills

2018 & beyond in MN

Safeguards to add
Safeguards to remove
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41,000 /year 182 / year

Total MN deaths

MN MAID deaths

CDC National Center for Health Statistics, Deaths: Final Data for
2013, 64(2) NATIONAL VITAL STATISTICS REPORTS (Feb. 16, 2016),
http://www.cdc.gov/nchs/data/nvsr/nvsr64/nvsr64_02.pdf



99.6%

MN deaths
unaffected

Most also make
a deliberate
decision to
hasten death

Provider Ordersfor Life-Sustaining Treatment (POLST)

A CARDIOPULMONARY RESUSCITATION {(PR' Patiet has no e an i o breahing
ooy Atempt Ressctaion | CPR. ¢ IECEZTILI
0 Do Not Attempt Resuscitation | DNR (Allow Natural Death].
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41,000
182
40,818

Those dependent
on dialysis, vents,
CANH can hasten
their deaths

Not only
withholding &
withdrawing
LSMT
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Equal
protection

Every day, terminally ill
patients in Minnesota
hasten their deaths by
withholding or
withdrawing treatment

Persons similarly
situated should
be treated alike

Every 30
minutes



But some patients
have no treatment
to turn off or refuse
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MAID gives these
terminally ill,
competent, adult
patients the freedom
to accelerate their
imminent death.

2017
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~« StarTribune

Doctor-assisted suicide proposal
tabled after emotional hearing

Sen. Chris Eaton abruptly withdrew the measure in a
. o s hearing that drew hundreds of people and hours of
MINNESOTA CITIZENS wrenching testimony.

CONCERNED FOR LIFE

DEDICATED TO THE SINGLE ISSUE OF LIFE ITSELF

By Maya Rao Star Tribune |  MARCH 17, 2016 — 10:26AM

February 20, 2018
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Historic election puts Republicans in
control of Minnesota House and Senate

By Briana Bierschbach and Greta Kaul | 11/09/16% Email B Share ¥ Twest & Print

Better
prospects

 Minwesora
| MenicaL
| Associamion
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1991

Follow AMA

10



“Physicians must not . .
. . participate in
assisted suicide. The
societal risks . . . is too
great to condone ...

)

May
2017

“MMA will oppose any
aid-in-dying legislation
that fails to adequately
safeguard the interests
of patients or
physicians.”
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June 2016 MH\INESDTA
to ASESE()]I?\X-TION
April 2017

MMA BOARD OF TRUSTEES

PHYSICIAN-AID-IN-DYING
TASK FORCE

REPORT AND RECOMMENDATIONS

“MMA will
oppose any aid-
in-dying

legislation . ...

)

Such safeguards include but are not limited to
the following:

* Must not compel physicians or patients to

participate . . . against their will

* Must require patient self-administration
* Must not permit patients lacking decisional

capacity to utilize . . .

* Must require mental health referral of

patients with a suspected psychological or
psychiatric condition

* Must provide sufficient legal protection for

physicians who choose to participate.

11
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Track record
even longer

1998 > (20)
2008 > (10)
2013 > (5)
2015 > (3)

<< Medscape Ethics Center
Medscape Ethics Report 2014, Part 1: Life,
D d Pain

Lesl

68% public
support AID

Gallup 2015

12
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L Like almost all

' US bills, closely
modeled on
ODWDA

Politically safe Why do we

need a statute

But ethically
like these bills

questionable

Return at end

“Assisted
Suicide”
Laws

13
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Across USA, since
1800s, helping

someone commit

suicide is a crime

“assisted
suicide
prohibitions
are deeply
rooted in our
nation’s legal
history”

Minnesota Statutes Minn. Stat.
Chapter 609

Criminal Code 609.215

14



“Whoever . .. assists
another in taking the
other’s life may be
sentenced to . .. 15
years ... $30,000”

AS laws = obstacle to

Foundation foriMAID
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Right
to die

1950s & 1960s

Mechanical ventilators
Dialysis
Feeding tubes

15
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Karen
Quinlan
1976

Right to refuse
> 100 treatment
appellate even if
cases life-sustaining

\

N ncy
Cruzan
1990

T

16



1 9 9 3 MINNESOTA STATUTES 2012 5C0L

CHAPTIR 145C
HEAITH CARE DIRECTIVES
1600 DEFDNTICNS 1500 REVOCKTIONFHEALTH CARE DEECTIE
1600 HEALTECAREDRECTVE WCH RENMDTON
K0 TEQURRENTS LI DMINTES

14CH  EXECUTED IN ANOTHER STAIE. WCI) PROHIBITED PRACTICES.
I SUGGESTEDFORM MROVEIONSTHATMAY  WSCI  PENALTES
EENCLEED W04 CERTAINPRACTICES KOT CONDONED.

K TENERCNE 15 DUTY 10 PROVIDE LIFE-SUSTAINING HEALTH
14C07  AUTHORITY AND DUTEES OF HEALTH CARE

AT W5C16 SUGGESTED FORM.
45008 AUTHORITY TOREVIEW MEDICAL RECORDS.

Chill from
609.215

No such
clarity
~— re MAID
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Is this
“assisted
suicide”?

609.215(3)

“provider . .. who
withholds or withdraws
a life-sustaining
procedure ... does not
violate this section”

MAID = AS
AS = felony
MAID = felony

17
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Need to

legalize

Who else?
Where?

How?

Paths to MAID

legalization

18
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Statutory Approaches Litigation Approaches

e e L. Federal constitution
Ballot initiatives

State constitution

Legislation Statutory interp.
Other Approaches Not covering “all”
Limit prosecutorial law re MAID
discretion . .
Only affirmative
Jury nullification efforts to permit
Pathway 1 Due process
Litigation Equal protection
US Constitution

1t Amendment

19
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W - WELCONE 10

=+  DEATH I/

THE EVERGREEN STATE

D. Ore. (1994)

Y
oth Cir. (1995) N
9th Cir. EB (1996) Y

N

SCOTUS (1997)

Glucksberg
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NDNY (1994) N > 1 5

2d Cir. (1996) Y

appellate judges
SCOTUS (1997) N PP juds
AL BRGE Federal
¢ 5;‘@ v ': ¢ constitutional
- ¥ N},{ - © rights in other
countries

1997: no US Const?right

Arctic Circle Islands of Nunavut

CANADA

21
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Jim Wakeford
2001

1997 =
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1 want to be
able to say A
goodbye well |

Why this young
lawyer is fighting
for the right to
die with dignity

No federal
constitutional right

Focus to states

“[T]he ... challenging task
of crafting appropriate
procedures for
safeguarding . . . liberty
interests is entrusted to
the laboratory of the
States ...

24



“States are . ..
undertaking
extensive and
serious
evaluation . ...

”

Ballot initiatives

Legislation

STATESHHATFALLOWATHEANIIATIVEIPROCESS

9/29/2017

Pathways 2 & 3

State
statutes

Ballot
initiatives

Early failures

1988
1991
1992
1994

California
Washington
California

Michigan

25
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Problem MAID

Legalize both Self ingestion
euthanasia and Patient takes the
medical aid in dying final overt act

\““3"”" U.S. DISTRICT COURT

\, -, ’ DISTRICT OF OREGON

”f m“‘\

OREGON s

welcomes you |

Injunction 1994 to 1997

—. 2016
| 0‘ Pyt 522 » Oregon Death
WeEEnSs?(E b with Dignity Act
: : 3 Data summary 2016

calth

FUELIC HEALTH INWISR0N

26
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Figure 1: DWDA prescription recipients and deaths*, by year, Oregon, 1998-2016 m
250 Characteristics
251 B owo deatrs = Lethal medication
20 - DWDA prescription recipients Seoobartitl () 8 (647) 582 (566) 668 (509
175 Pentobarbital (%) 0 (09 36 (389) 36 (43
5 1% Phenobarbital (%) 3 (293 1717 5% (50)
Ss Ot (combinaton of above andlor marphing) (§) 8 (6. 909 17 (15
100 End of life concems* (N=133) (N=994) (N=991)

75 Losing autonomy (%) 19 805 906 (916 1025 (914)

50 Less alef engage i actiies making e enjoyable (9 119 (895) 88 (807) 1007 (807

. Loss ofdiaity (% o (@54 60 (8 767 (T7)

0 Losingcontrolofbodlyfunctons (%) 19 (368 15 (#81) 524 (168)

Burden on famil, riends/caregvers (%) 65 (89 408 (413 M3 W2

Inadequatepan contol orconcen aboutit () n®y  WBY % )

Track record

Documented
Solid

27



Feb.
2017

9/29/2017

Legislation

Enacted
3 initiatives
3 bills

28
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6 statutes
~20% population

Statutes in
other
countries

am:
"'ﬁh’!ﬂ'w(@fﬁmﬁmﬂﬁe!&mﬂfm'
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115111 CONGRESS
187 SESSION H CON RES 80
] ] ]

lixpressing the sense of the Congress that assisted suieide (sometimes referred
to as death with dignity, end-of-life options, aid-in-dying, or similar
phrases) puts everyone, ineluding those most vulnerable, at visk of deadly
harm and undermines the mtegrity of the health eare system.

IN THE HOUSE OF REPRESENTATIVES

SEPTEMBER 26, 2017

Ongoing

30
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Pathway 4
Litigation

state constitution

No “lasting”
success

Trial court win

Appellate loss

31
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Mclver
wins FL DCT
Reversed
FLSCT

Baxter )

wins MT Trial court loss

DCT

Not

reached Appe”ate loss

MT SCT
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Thomas =
i
Donaﬂson

Robert
Sanderson
Colo. 2000

‘ ‘ } 0‘ |
1L Ifevir],S?r{'\psﬁf*u‘]'

Christie

Most
recently

33
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ristie
Donnell

State constitutional right

App. courts 0

Trial courts 3

AppJ’s =1 FL+ INMApp + 2 Ml + others

John

Radcliffe
Hl

Active
cases

34
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Roger
Kligler
MA

’
»

Jennifer Holm
lowa

Pathway 5
Litigation
State statute

Assisted
suicide

35
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MAID is different

But still legally
“assisted suicide”

Often included with

state con. law claims
(e.g. NM, NY)

But never accepted

Lucretia
oty A res ‘ Seales
< _ June 2015
- UsTR ?n "t
pp

36
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Mont. Code Ann. 45-2-211

AS “consent of the victim
to conduct charged . ..

MA

is a defense”

AS statute not apply Pathway 6

Trial court 0 Limit

Appellate 1 prosecutorial
discretion

37



Not decriminalized

But guidance on
MAID without penalty

9/29/2017

North Sea
Germany

. nds

Before
2002

factors that will
influence whether
or not someone is
prosecuted for
assisting suicide

38
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“urges prosecutorial

discretion by the Cochise Pathway 7

County Attorney in

de-prioritizing cases . .. Ju ry
imminent death . .. . o .
intolerable suffering.” nu I I Iflcatlon

£ ™ NEW ENGLAND
2/ JOURNAL of MEDICINE

Not decriminalized

SOUNDING BOARD

But de facto immunity Death and Dignity — A Case of Individualized
Deciston Making
Timothy E. Quil, M.D

N EnalJ Med 1991 324:691-694IMarch 7. 1991 DO 10.1056NEM09103073241010
Ennl | Mad ) Hlarch 7 \ FRINF N7
N CNQIJ Med 1991, 9£5.01-04 | Marcn /, 11 {DOL 10, TUQOINEJM 158 VUl 324101V

39



anc ]ury clears Qu

,:dylng patnent’s sulcl

Panel disoc
o basis f
CrummaJ liat

7 pathways

No ex ante guidance

Prosecutorial
discretion

Jury nullification

9/29/2017

Set aside

3 pathways

40



—Imm
Ballot 3
Bill 3 >200
AS not 1 >5
apply
State 0 15
Death is
not always
bad

For many, the
alternative to
death is worse

9/29/2017

Life is
not always
good

ATERMINAL 4
CANCER |

PATIENT'S
CONTROVERSIAL !
CHOICE ,

41



Avoid

unwanted
life

Avoid

unwanted
death

Dying
too fast

9/29/2017

Even more
obviously

2 risks
to avoid

Dying
too slow

42



10.8.20p° —
AN N
Q0 fast,s" v ' ap., ¢,
“too sl Vy‘ 50100 180 7,

200 A \

220

240

Preference
sensitive

Value laden

Safeguards to
reduce one risk
increase the
other risk

9/29/2017
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IDIRIN TN 5%
BRAKES ON

Smaller
risk

“impaired
judgment ...
mental
disorder”

do we screen

Mental health specialist
assessment only if
attending or consulting
physician determines
“indications of a mental
disorder”

44
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OREGON DEATH WITH DIGNITY ACT:
2015 DATA SUMMARY

Health

QUT Lav Review ISSN: (Print) 22050507 (Online) 201-7275
Volume 16, Tsue 1, pp 76:3. DOL 105204 qulr 1611623

OHSU psychiatrist

LEGALISED PHYSICTAN-ASSISTED DEATH IN
OREGON

LINDA GANZINT
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Rare

5/132
4%

The Challenge of New Legislation
on Physician-Assisted Death

UndsGanpn, O Hggcgf 2016, ﬂc rhanBL.nHIm nlemthe ms ed deatl humr used. Cata from Oregon shaw
WPH Ui H wﬂl\w | |r| | ysta:ldeam from0&
Degarmentof ing physician-assited death, Assuch, th|sp|an|c @n |n100ud=aﬂmnIQC'B.o3 desthsin 2014 Con-

:?:;a;i:” i rbetcn ered a q|rkyex;e tingfew  cemsthatlegalization aphysicin-assited dgeth would
University B Uk E‘P. h\f'lm aﬁﬂlﬂl fl tivecare
Fortand Heath Care asasla:ldaathtegamn 004, whenvotersin Oregonap-  prografts and target vulnerable groups, such astheel:

Jyse, ertand ;fovdabal\c ez etheDeam'n'inh 3@1 de*xp lation, the uninsured, and the poor, have not

—_— ijq realized. In act, in Oregon and Washington the
MBOLEGHD ey 3 patient va saHadnmmms Or- availabity of hospice and peliative care hes expanded

Dy of
M,E::r:zmmpf egonstoad alonefor 1 yearsuntil Washington (2008), - substantielly, though the increased availability cannat

Wazhington Seatfe Urﬂcm(Eu 3\ andnnwfah orma[ZLJE\ipprcvaj ne:essanl;teat ribu dtclegahrat\anc physt:\an
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The Challenge of New Legislation
on Physician-Assisted Death

GG D, BNd@Gmtﬂm&|p;&£i:alleir$@3fmDregcnshow

WPH UnitedStates and Canada wil iveinajunsdiction allow- am:»:l-s |nc|ease|npr'n;sman rssited death, from 06
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EOLO as enacted

too FAST for some

MHA always required

too SLOW for others

Attending physician determine

1.

2.
3.
4

Adult

Terminal illness

Capable

Making informed decision

46



Consulting physician determine
1. Adult

2. Terminal illness

3. Capable

4. Making informed decision

Adding more
safeguards?

9/29/2017

MH physician determine
1. Capable
2. Making informed decision

Capacity assessed only
at time prescription
not ingestion

Contrast Canada

e =
o a € M ]
D -
B3 © =H
= =
© =
=1 HE E A .

47



MAID =
constitutional

right

9/29/2017

SUPERIOR COURT OF THE STATE OF CALIFORNIA
CITY AND COUNTY OF SAN FRANCISCO

ROBERT BRODY, M.D.; MARC CONANT, M.D.; Cagc. CGC-15-544086
DONALD ABRAMS, M.D.; ROBERT LINER,

M.D.; DANIEL M. SWANGAL _ﬁst tum‘aj&tby

WHITE; and ANGELICA BLOK
IN OPPOSITION TO

Plzu'nliﬂs.o f E O NDANTS’ DEMURRERS

KAMALA D. HARRIS, in her official capacity as
Attorniey General of the State of California;
GEORGE GASCON, in his official capacity as
District Attorney for San Francisco County; and
JACKIE LACEY, in her official capacity as
District Attorney for Los Angeles County,

: January 28, 2016
Time: 9:30 a.m.
Dept: 302
Judge: Hon, Emest H. Goldsmith
Trial Date: None Set
Action Filed: February 11,2015
Reserv. #: 06110128-08

V8.

EOLO
requirements
are obstacles

15 day
waiting
period

48



Undue
burden

9/29/2017

Abortion clinics open now

Antonic

“Terminal illness”

final stage of an incurable
and irreversible medical
condition . . . death
within six months.”

unbearable

suffering

(not necessarily
“terminal”)

49
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Mature
MINOrsS

7 Oregon Death
with Dignity Act

MAID = self-ingestion Data summary 2016

50
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Congleig! M) 0 (A
Dy esigtequa j ] {

e I il i

(oo ] i ¥

Ulhermltcnmes

ogane vy e g N DA [ E b
medmhnns"

EOLO as enacted

too SLOW for some

Remove safeguards

But ...

too FAST for others

51
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Sen. Chris

MPRIEWS Sesosv Nentesy Moy

<i Minnesota Compassionate Care Act

e 2N Forms seton Minnesota bill to gve teminal

Show your support

SATURDAY, JANUARY 30, 2016
e 1:00 - 3:00 P.M. righl to die

MINNESOTA SENATE BUILDING
(ROOM 1200)
95 UNIVERSITY AVE. W., ST. PAUL w Jon Couiﬂs Pohnc

Most common
guestion — by
far?
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Subd. 3. Request for medical aid n dving, (2) A request fo medical aid m dymg i

thadk when a person who

(1) 15 an adult:

(3) ha been determuned by the erson's afending physcsa t have a tenmunl ess

Voluntarily
Stopping
Eating &
Drinking

9/29/2017

VSED

Define
VSED

Physiologically
able to take food
& fluid by mouth

53
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Voluntary, Intent: death

deliberate from dehydration
decision to stop

igu ative survival curve for du
start
[V S—
0] a

>50% at 8d

>80% at 14d ra p

0 7 14 21 28 3
Ann Fam Med 2015;13:421-428. doi: 10.1370/afm.1814.

Peaceful

Comfortable

54



L

Phyllis
Schacter

>100 Oregon
nurses cared for
VSED patient

“opportunity for
reflection, family
interaction, and

mourning”

9/29/2017

The NEW ENGLAND JOURNAL of MEDICINE

SPECIAL ARTICLE

Nurses' Experiences with Hospice Patients Who
Refuse Food and Fluids to Hasten Death

Linda Ganzini, M.D., M.P.H., Elizabeth R. Goy, Ph.D., Lois L. Miller, Ph.D., R.N
Theresa A. Harvath, RN., Ph.D., Ann Jackson, M.B.A., and Molly A. Delorit, B.A

Most deaths:

“peaceful, with
little suffering”

Not for
everyone
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Preferred
by many

Even though MAID
available, “almost

twice” chose VSED

Recognized as
healthcare by
medical
profession

9/29/2017

More position
statements
(e.g. ANA,
|AHPC)
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POSITION STATEMENT

) ANA

AMERICAN NURSES ASSOCIATION

Nutrition and Hydration at the End of Life

Effective Date: 2017

Status: Revised Position Statement

Writtenby: ~ ANA Center for Ethics and Human Rights
Adoptedby: ~ ANABoard of Directors

r--_ - !

[ RS S

JAMA Internal Medicine

Nov. 6, 2017

wvEsdwn krn mg

consciously choose not
to eat and drink so as to
hasten the end of life

KRMGC Boal Dussh Medical Sssaciasizn

9/29/2017

JOURNAL OF PALLIATNE NEDIGINE

Ve ke 207 Postion Statement

Mery Ann Lieker, .
DOk 101089 20160290

Intermational Assocition fo Hospice
and Pallfve Care Posfion Staement;
Euthanasia and Physioan-Assised Sucidg

More clinical
practice
guidelines

d

COLLEGE DES MEDECINS
DU QUEBEC
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Complete AD, today

Direct VSED in

future

When reach point
you define as

intolerable
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“NMiv Way
o (G
Cards:

for Natural Dying™

Sort themnmn now to obtain yowur personal
IWNATURAI DYING—IIVING WIILr
---to let others know IXACTLY what

o will woant. if the tirmme comes when
o are too sick to speak for yourself.

| have severe
pain. Butl
cannot say what
bothers me.

Doctors don’t
see my pain.
They do not
treat my pain.
[2.6]

9/29/2017

| cannot
remember the
important
events of my
life.

If reminded,

| don’t know
why they are
important. [1.2]

When | see
people in my
close family or
see my best
friends, | do not
know who they
are.

[3.1]

You lack
capacity at
that time
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Can you leave

VSED
Instructions In YES

an AD?

Wis. Stat. 155.20 Minn. Stat. 145C

“A health care agent may "Health care" means any
care, treatment, service, or

procedure to maintain,
diagnose, or otherwise affect

not consent to the
withholding or withdrawal

of orally ingested nutrition a person's physical or mental
or hydration ... condition.
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PART I: POWER OF ATTORNEY FOR HEALTH CARE
I revoke all prior advance health care directives and durable powers of attorney for health
care signed by me. This document shall not be affected by my subsequent incapacity. Tam
not a patient in a skilled nursing facility, and I am not a conservatee.
1.1 NAME AND ADDRESS OF PRINCIPAL. My name and address are:

ra R. Harris rmold Drive ato, CA 94949

PART 2: INSTRUCTIONS FOR HEALTH CARE

2.1 END-OF-LIFE DECISIONS. I direct that my health care providers and othes involved
in my care provide, withhold, or withdraw treatment in accordance with the choice I have

marked below:

-/mfp a. I Choose NOT To Prolong Life. If I initial this line, I do not want my life to be
prolonged and I do not want life-sustaining treatment to be provided or continued if any of
the following conditions apply:

f AL b aealifiad mheinians niha

MAID illegal in 49

- 4

9/29/2017

Very detailed
and specific

Legal in 7 jurisdictions

(= .
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Thaddeus Mason Pope, JD, PhD
Director, Health Law Institute

Mitchell Hamline School of Law

875 Summit Avenue

Saint Paul, Minnesota 55105

T 651-695-7661

C 310-270-3618

E Thaddeus.Pope@mitchellhamline.edu
W www.thaddeuspope.com

B medicalfutility.blogspot.com
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