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Introduction




If cannot

Try contact your
family, so they can
guide treatment
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Try talk to you

- to ascertain
what you want

Try to
identify you

If cannot



Use fair process
to determine
treatment

Roadmap

1
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How well does
law & policy
measure up?

Decision making

capacity
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Advance
directives

Other ways to make
healthcare decisions
when patient lacks

capacity

Separate capacity

(part 2) video




What Is
“capacity”

Able to understand
significant benefits,
risks and alternatives to
proposed health care

Able to
communicate
a decision
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Able to make
a decision

2 case
examples



Lane v.
Candura
(Mass. 1978)

Doc thinks stupid decision

But ... she understands the
diagnosis & consequences

So, she has capacity

Amputation requi

Northern, 72yo
Gangrene both feet

10/13/2018

77yo0 RosMi

Gangrenous rlght foot v

and leg
WY

Refuse consent for
amputation

DHS v. Northern
(Tenn. 1978)

Does not appreciate her
condition

Believes her feet are black
“because of soot or dirt.”




That’s the
definition

When/How
to Assess

Clinicians must
rebut the
presumption
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How to

implement

All patients
presumed to
have capacity

No need to
prove capacity



Must prove

incapacity

Advanced
defmentia

Often
unclear
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Sometimes
obvious

Assess capacity
carefully

10



Not all or
nothing

Patient may lack
capacity for
complex decisions

Examples
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Patient might have
capacity to make some

decisions but not others

Still have capacity
for simpler
decisions

11
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Still have capacity

‘Sumner ==
Redstone |

to appoint
surrogate

Patient may have capacity
May fIUCtuate to make decisions in
morning but not

afternoon

over time

Making Treatment Decisions for Incapacitated Older Adults’
Wi thout Advance Directives

AGS Ethics Committee’

gerlatrlcs ROSITION
ealthcare _ | o
Professionals Except in cases of obvious and complete incapacity, an

attempt should always be made to ascertain the patient's
Leading Change. Improving Care for Older Adults, abilty to participa n the deison-making proces,
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Even if really Restore capacity

lacks capacity if possible

Bottom line
takeaway

HEC Form
DOL 101007/51073(0-016-9317-9

Bead b jury

Patient has capacity to

make decision at hand Patle ntS Ofte N

‘ lack capacity

Patient decides herself
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Never had
(mental
disability)

Most
common
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Not yet
acquired
(minors)

Had but lost

(dementia...)

Adults once had
but later lost
capacity

14



Can no longer
make own

decisions

Advance directive

Agent / DPAHC
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Who makes
them?

! preferred

15



Default surrogate

Guardianship

Advance
directive

Instruct
Appoint

Promises

Pitfalls

Instruct
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FKA

“living will”

Lots of paper

forms, e-forms

& apps

For each of the
situations at right,
check the boxes that
indicate your wishes
regarding treatment.

Situation A

If Tam in a coma or
persistent vegetative
state and have no known
hope of recovering
awareness or higher
mental functions:

Situation B

If I am in a coma and
have a small but
uncertain chance of
regaining awareness
and higher mental
functioning:

Situation C

If Tam aware but have brain
damage that makes me unable
to recognize people, to speak
meaningfully, or to live
independently, and [ have

a terminal illness:

1 want a trial;
if no clear

Ido not | improvement,
Twant |want | stop treatment

1 want a trial;
if no clear
I do not | improvement,
Twant |want | stop treatment

1 want a trial;
if no clear

I do not | improvement,
Twant |want | stop treatment

Cardiopulmonary resusctation.
L u?[‘;‘:’e'xlwm on the chesL, drigs,

electric shocks, and artificial breathing
1o revive me if my heart stops.

2. Mechanical respiration.
Breathing by machine, through a tube
in the throal.

3. Artificial feeding,

Giving food and water through a tube
inserted either in a vein, down

nose, or trough  hole f the stomach.
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Record treatment
You want
You do not want

Some are more
treatment
focused

Others are more

goal focused

17



Hear from

patient herself

Obstacle 1
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Advantage

Best DM for you
1S you

Not
completed

18
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O you have any of your wishes regardin,
treaterront you weoald warnt in a writte.

SNAPSHOT

Final Chapter:
Californians’ Actitudes and Exp

with Death and Dying

PewRescarchCenter

Viéws on End-of-Life

Medical Treatments

Growing Minority of Americans Say
Doctors Should Do Everything
Possible to Keep Patients Alive

HIBREE SMONS Obstacle 2

older & sicker
but variable

19
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76% of physicians whose
patients have ADs do not

know they exist

Fail to make & Complete

distribute copies

Primary agent Attorney %

Alternate agents Clergy

Family members Online registry

e Have

Even if
completed
& available

Obstacle 3

20



10/13/2018

“Reasonable
expectation of

recovery”

21



((NO
ventilator”

Vague

Ambiguous

Enough

THE FAILURE OF THE L1VING WILL

by ANGELA FAGERLIN AND CARL E. SCHNEIDER

In pursuit of the dream that patients' exercise of autonomy could extend beyond their span
of competence, living wills have passed from controversy to conventional wisdom, to widely

promoted policy. But the policy has not produced resuits, and should be abandoned

- “xsTiNG CanTen eporT s 2008 -

Ever
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Even if temporary

Limits

Annals of Internal Medicine

PErsPECTIVE

Controlling Death: The False Promise of Advance Directives

Harey 5. Parkira, MD

Advanca divcies prmise pabanks @ sy in thar AR cr bu
achudly hava had ¥ atfeet. Miany eparts blame prociems with
ompion and mpkmertation, but 1ha advinc d Adive anGEt
HeaHf may b undamentally Tewad. Advincs dractias dmply pR-
APpoiE Mok covird o fUbre care tin & malc Medol
aites it b predicted In chtad, making mast PR IrucoG
AU 0 adupt, Imagwart, or avan miseading, Furthermo, many
prudas sifher o not know patimts' wisas or g nat puras those
withas effuciialy. This, Urcpactad problame afsa often 0 difist
wwng drdhas o e 0z N e paper (drober Bacus
advance divctves ofiaronly imied banefi, svarcs o dunning

should 4mphisTa ok the campkton of dRCws bk e emo-
ondl prparaon of pants Gnd famies for e o The
otttk Abat Camus might suget thit physciens shoud
wam pitenks wn fumihes et memenios, Wnfmeaith dad
4005 b ahead. Thin, WHn tha ciss ks, phydaans dhoud proste
AN should halp Mk dection: deepts the ezt uncar
aintizs; thoud shur Rspanabilty for hosa decsine, and, Lok
o, shoud couragacusly s patnts and famibes g fhe far
M BRI OF g

A i e, B0, fry—
For axfer afileticn, mea ard of et
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15t choice —

“DPAHC” patient picks

herself

T . .
a@ Honoring Choices”  Health Care Directive

MINNESQTA English

Introduction

. 1 have completed this Health Care Directive with much thought. This document gives my
treatment choices and preferences, and/or appoints a Health Care Agent to speak for me if 1
cannot communicate or make my own health care decisions. My Health Care Agent, if named,

is able to make medical decisions for me, including the decision to refuse treatments that I do

not want.

NOTE: This document does nat apply to intrusive mental health treatments, defined as
electroconvulsive therapy or neuroleptic medications.

S O m e 0 n e yo u Any advance directive document created before this is no longer legal or valid.

My name:
My date of birth:

know and trust i —

[] M initials hers indicate a professicnal medical interpreter helped me complete
this documen

Part 1: My Health Care Agent
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Notary Public in the State of Minnesota
County of Notary seal

In my presence on (date), (name)
acknowledged his or her signature on this document, or acknowledged that he or
she authorized the person signing this document to sign on his or her behalf.

Signature of Notary

My i P (date)

OR Statement of two (2) Witnesses

Witness 1 Witness 2

Date signed: Date signed:

Print Name: Print Name:

(Witnesses must be 18 years of age or older and cannot be your primary o alternate health care agent.

One witness cannot be your health care provider or an employee of your health care provider.)

£ Along form is avalable f you wish to more fully describe your health care wishes.
? rhis wpply treatments therapy or neuroleptic medications).

Honaring Choices Minnesota is an initiative of the Twin Cities Medical Society. waW.metrodoctorcom 612-362.3704  Revised January 2016

Usually in an
advance
directive
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Wishes for Health Care: Short Form®

i Health Care Dil ive’
Sew other sice for complation directions

ﬁ@ Honoring Choices”

MINMNESOTA

Full Name. Date of birth:
L I appeint the following person to serve as my primary (main) heakth care agent. This person wi
isions for me if | cannot or make these decisions myself
Name
Cell phane Other phane
1 appoint this atter care agent in the event my primary health care

agent is not available:
Mame Relstionship

Cell phane Other phone

~

(Optionai): | give the following instructions about my health care (my values and beliefs, what | do and da
not want, views about specific medical treatments or situations); If you need more space, cantinue on ather
side.

nature Date

Not completed

Not found

24



Still need
a SDM

See part 2

“When there
is no AD”
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