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VSED Eligibility in Dementia

“Dementia is Incompatible
with Who | Am”

1:15-2:15 - Lakes C

June 2019

Alzheimer’s Dx
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not want to live
with late-stage
dementia

June 2023
VSED
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court multiple
precedent

appellate
decisions

is VSED legal?

asked &
answered

do not need already legal
direct, explicit
authority existing rules




m1 DEPARTMENT
OF HEALTH

Combined Minnesota and Federal Hospice
Bill of Rights

MINNESOTA HOSPICE BILL OF RIGHTS PER MINNESOTA STATUTES,
SECTION 144A.751

31

In the Matter of the CONSERVATOR-
SHIP OF Rudolfo TORRES,
Conservatee.

No. C1-84-761.
Supreme Court of Minnesota.

Nov. 2, 1984
33

right to
refuse

treatment

“patients ... have
.. right to refuse
... treatment”

STATUTES
ANTSOTATED

ventilator
dialysis
CPR
antibiotics
feed tube

4/2/2025



right to
refuse
treatment

part of a broader
treatment plan

recognized as
healthcare by
professionals
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hot DIY

supervised by
licensed healthcare
professionals

more position
statements
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The Vision and Voicg of
Wornen in Medicine

Nutrition and Hydration at the End of Life since 1915

Effective Date: 2017
Status: Revised Position Statement

oy s American Medical Women's Association
44
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more clinical
practice

guidelines

Clinical Guidelines
for Voluntarily
Stopping Eating and
Drinking (VSED)

Nov. 2023

Journal of the

A
American Geriatrics Society AGSE=,

Lenting Chang. Inproving Car for Ol Al

SPECIAL ARTICLE;
PALLIATIVE FRACTICE POINTERS

Voluntary Stopping Eating and Drinking
Jokn W Wax, MD, Anry W. Am, MD, Nicole Kosier, MU, and Timathy E. (uall MD

53
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Guide - Caring
for People Who
Stop Eating and
Drinking to
Hasten the

End of Life

Jan. 2024

Zorg voor mensen die stoppen
met eten en drinken om het
levenseinde te bespoedigen
T

JAMA Internal Medicing | Special Communication | HEALTH CARE POLICY AND LAW
Voluntarily Stopping Eating and Drinking
Among Patients With Serious Advanced Iliness-
Clinical, Ethical, and Legal Aspects

Timoty E. Quil, MD; Linda Ganzinl, MO, MPH; Robert 0. Truog, MD; Thaddeus Mason Poge, 10, PhD

JAMA Internal Medicine January 2018 Volume 178 Number1 123

52

right to
refuse

treatment



4/2/2025

>OME oral N&H #
challenge

oremise “treatment”

basic care

you may refuse this

59 60

10
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can you also refuse this?
=

or this?

62

right to
refuse any
Intervention

does not matter if food right to refuse

& fluid by mouth is

medical treatment any intervention

11



medical

or not

right to refuse

any

unwanted contact

Chief Justice
Rehnquist

==
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healthcare

“bodily integrity is
violated ... by sticking
a spoon in your
mouth ... sticking

a needle in your arm”

12
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Medicare
Conditions of
Participation
for Hospice

“patient has a right

to refuse care

treatment”
42 C.FR. 418.52(c)(3)
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POLICY and PROCEDURE

TITLE: VSED: Responding to a Patient’s Desire to
Voluntarily Stop Eating and Drinking
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“well-settled right

because ... to refuse any

unwanted
intervention”

sizable, settled, assisted

and stable

consensus suicide

14
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Minn. Stat.

609.215

“whoever. ..
assists another
in taking the
other’s life ...”

Medical

Practice Act

15 years ==

89

15
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Minn. Stat. “aiding suicide ...
147.091(1)(w)

grounds for
disciplinary action”

VSED = AS
AS = felony
m) \/SED = felony

16
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no assisting

A

e s S
Safe Harbor

17
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“provider ... administers,
prescribes ... to relieve ...

clinician does

pain or discomfort ... not cause death
does not violate”

103 104

clinician does
not intend death

105 106

107
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1000s of no healthcare

licensing board
discipline

VSED deaths

109 110

no criminal no medical
prosecutions malpractice

111 112

VSED # AS

113 114
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IV
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A
STATUTES
ANTNOTATED

CMS

CENTERS FOR MEDICARE & MEDICAID SERVICES

CENTER FOR MEDICARE & MEDICAID INNOVATION
115 116

already on hospice

already eligible TI
- begins VSED

119 120
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not on hospice does VSED

not already eligible Tl make patient
—> begin VSED eligible?

121 122

123

“most hospices will not
provide direct care to
patients with a prognosis

“However, many
hospices will enroll

greater than six months patients who have
prior to ... initiation of VSED” already begun VSED.”

125 126
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“As to Hospice eligibility,
there was unanimous

agreement that any patient
who embarks on VSED
becomes one of ours”

127 128

VSED - death
< 14 days

14 days < 6 months

129 130

132
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when does

start 24h 48h >48h

patient TI

133 134

not assessing
symptoms

135 136

if Pt will probably _
continue VSED alternate basis

for certification

then Pt probably
dead <6 months

137 138
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pu re |y c|inica| e CMS-QOV v
(e.g., weight loss)

MCD Search  Reports  Downloads

Medicore Coverage Datobase

Contents

I 1: e Local Coverage Determination (LCD)
9 a e r ot Hospice - Determining Terminal Status
LCD Information
133393

ﬂﬂﬂﬂﬂﬂﬂ

139 140

inanition

+
underlying
medical condition

141 142

F50.89

other specified
eating disorder

143 144
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VSED by patient VSED byA_D

with capacity

145 146

'E'g:éomﬂlj'ete AD
today

o

148

after patient at point

loses capacity Pt specifies

149 150
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clinical

triggers

152

FUNCTIONAL ASSESSMENT STAGING TEST (FAST) SCALE

Stage Stoge Name Characteristic Stage Stage Name Characteristic

Needs help putting on clothe

s

functional
triggers

Can no

Can ne

153 154

155 156
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growingly
popular

159

161
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A Piece of My Mind n——

808 JAMA, Felruary 28, 1996Vl 275, No. 8

My Living Wil

1 William Arthar Hensel, being of sound min, desire that
my life ot be prolonged by extroordinary means i my con-
dition is determined to be ferminal end fncurable. | am
wware aad wndersiand that this weriting axthorizes o physi-
citn o withhold or discontiinue extraondinary means.

160

DARTMOUTH

basicof omfoet and mutritional care. Evena dedafled ving wil
that includes the refise] o all etive treatments such as cardio-
pulmonary resuseitation, anthioies, atficial muriton, andhy-
dration may be inadequate in such a stuation. | do not want to
become a vacant-ooking body, reflecively swallowing food and
water lared inmv manth m sanl frozen incide whil mw fife

= EXPU

The Dartmouth Dementia Directive

An advance care document for dementia care planning

162
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fnd of Life\Choices

NEW YORK

ABOUT THE ADVANCE DIRECTIVE FOR
RECEIVING ORAL FOOD AND FLUIDS IN DEMENTIA

163

compassion
&choices

Care and Choice 2t the End of Life

Dementia Provision
Advance Directive Addendum

The following document can be added to any advance directive to provide
quidance regarding consent to or refusal of certain therapies. Once
completed, signed and witnessed, it should be kept with the advance directive.

@

165

]
[
Support and promote life quality .'

lifecircle

lifecircle | Living will & additional personal statement

167
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Ty

end of life

WASHINGTON

Your life. Your death. Your choice.

164

&
VEREINIGUNG FUR
HUMANES STERBEN

DEUTSCHE SCHWEIZ

166

(

FinalExit
NETWORK
Introduction to our Supplemental
Advance Directive
For Dementia
168
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The LEAD Guide

Life-Planning if
Early Alzhei 3
and Dementia

Final Exodus,

Planning forEnd of Life

4. ASSISTED FEEDING. If | am unable to feed myself, then spoon feed me whatever |
seem to enjoy, and no more. Do not feed me or apply medical interventions, such as tubes
and IVs, so that | might live longer.

If this sentence is initialed and any of the choices 5, 6, or 7 are initialed, the latter
are not to be implemented if they put my agent or any of my caregivers at criminal risk.

5. WITHHOLD NUTRITION & HYDRATION if | show no desire to eat and/or drink. This
includes medical interventions such as tubes and IVs. Do not encourage or entice me to eat or
drink. Keep food odors out of my room.

169 170

Power of Attorney for
Adult with Dementia

Nev. Rev. Stat.
162A.870

171 172

gAPPLEGATE
NEVADA ADVANCE DIRECTIVE FOR ADULTS WITH DEMENTIA & DILLMAN ‘
PAGE 7 OF 10

PART 2. END-OF-LIFE DECISIONS ADDENDUM STATEMENT OF Making the C aS e

DESIRES. for a Dementia

4. Tant o et food and waer even 1 o ot want ot YESDVOD Directive
mediine o eceive eatment,

173 174
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Voluntarily Stopping
Eating and Drinking

&

Y  Estate Planning

othy E. Quill, Paul T. M v
ddeus M. Pope. and Judith K. Schwarx

175 176

DARTMOUTH

WashingtonLawHelp.org § i

" . N
;"\ Dementia Provision

compasson
1+ Advance Directive Addendum -

7| e lowegdcmet cnbe ity s recie e
gidanc regarding consent t o ekl ofcertai terapes. O

LegalTopics~  LegalDirectory~  SelfHelpForms  GeflegalHelp BvicfionHelp AboutUs . C/_-\ i
Endomfe\hmces . o
NEWYORG o et VEREINIGUNGFUR _
Al Togis > Planning Ahead / Ses ) EUADAOVACEDRECTVE R ADUTS WITH AT e lt il
R W RIS DEUTSCHE SCHWEIZ
Search for Your lssue e ABOUT THE ADVANCE DIRECTIVE FOR METOFN
RECEIVING ORAL FOOD AND FLUIDS IN DEMENT
AT L A0 L ECSONS ANERUN TGN OF \(
" N
- FinalExit
d f | f . - = Ko
; . ot ottt N
G Planning Ahead / Seniors endorfie, e UL
Your e Your death Your choice TEXE L

177 178

why growth

VSED by AD

179
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fear of

dementia

181 182

60 plus PETER 1wmm«uusr MO, Pl

THE MYTH ] “most

Alzheimer's

Death of family/friends
Cancer

Vision/hearing loss
WHAT YOU AREN'T

& 124
.‘:L‘ BEING TOLD ABOUT d IagnOSIS

| TODAY'S MOST
/ DREADED DIAGNOSIS

183 184

Money
Arthritis

Loneliness

many used VSED

to avoid late-stage
dementia

185 186

31
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FROU THE SUNDAY TIMES RESTSRLLING AUTHOR

One Last Thing

How to live with
the end in mind

CHOOSING The VSED
TO.DIE &4 Handbook .

. N\
e o to the End A
A Personal Story d - i 1 a
" a
Fran Volkmann
Kate Christie Wendy Mitchell

¢ by Nancy A, Simmers, BSN, RN

A U EREEP Dvmaraia Vakcon woimbar s fs e NHS cnrker

188

NATIONAL BESTSELLER

On My Own
Diane Rehm

189 190

VSED while

still have
capacity

192

32
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too soon

life still earliness
worthwhile problem

VSED
here
capacity | no capacity
1

33



4/2/2025

199

: WARNING :

g
P P P PP PP

201 202

capacity no capacity capacity no capacity

203 204

34
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premature current situation

dymg still acceptable

205 206

VSED not

, at this time
good option

207 208

not ready concerned
about future

to die circumstances

209 210
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lack capacity

at future time

211 212

DARTMOUTH

“ o w The Dartmouth Dementia Directive

" . .
! Dementia Provision Capc

|
l: | Advance Directive Addendum 0 s

7| e lowegdcmet cnbe ity s recie e
] gdac reqarding consent t o e o Oce
conpet —h arce b

nmewvenr. m
Endof Life\b&l&)ﬁs

L]
e ingil o el st VEREINIGUNG FUR _
HUMANES STERBEN
'NEVAIA ADVANCE DIRECTIVE FOR ADULTS WITH DEVENTIA DEUTSCHE SCHWEIZ
ABOUT THE ADVANCE DIRECTIVE FOR WEETOF)

RECEIVING ORAL FOOD AND FLUIDS IN DEMENT

PART 2,640 0FLIFE DECISIONS DOEIDUM STATENENT O «
. z TESBES AN\

y e i
= 1 endoflife  vwmyimeibs 5
WASHINGTON {mt{'{ﬁrﬂl -

Your life. Your death. Your choice.

v

213 214

legality of

VSED by AD

215 216
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explicitly
permitted

217 218

NEVADA ADVANCE DIRECTIVE FOR ADULTS WITH DEMENTIA
PAGE 7 OF 10

PART 2. END-OF-LIFE DECISIONS ADDENDUM STATEMENT OF Ve r m O nt

DESIRES.

4. T wan o get o andwater even 10 ot wank e YESD%OD
medin 0 reeie ezment

219 220

“health care” “services to assist
“personal in activities of

circumstances” daily living”

Vermont § 9702(a)(12) Vermont §§ 9702(a)(5), 9701(12)

221 222

37
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“circumstances
... food & liquids

... discontinued”

not explicit
& direct
like NV VT AZ

225

1 MINNESOTA STATUTES 2022 145C.01
CHAPTER 145C
HEALTH CARE DIRECTIVES
145C01  DEFINITIONS 145C10  PRESUMPTIONS
145C02  HEALTH CARE DIRECTIVE 145CH1 IMMUNITIES,
145C03  REQUIREMENTS. 145C12  PROHIBITED PRACTICES
145C04  EXECUTED IN ANOTHER STATE 145C13 PENALTIES
145C05  SUGGESTED FORM: PROVISIONS THATMAY BE  '45C14  CERTAIN PRACTICES NOT CONDONED
INCLUDED 145C15  DUTY TO PROVIDE LIFE-SUSTAINING HEALTH

145C.06 'WHEN EFFECTIVE CARE

145C.16 SUGGESTED FORM.
145C.07 AUTHORITY AND DUTIES OF HEALTH CARE
AGENT. 145C.17 OPIOID INSTRUCTIONS ENTERED INTO HEALTH

)
145C08  AUTHORITY TO REVIEW MEDICAL RECORDS. ABCORS
145C.09 REVOCATION OF HEALTH CARE DIRECTIVE

227

226

228

your AD can

address
health care

38
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what’s 145C defines
“health care”

“health care”

broadly

229 230

“any care, treatment,
service, or procedure
to .. affect a person’s
physical .. condition”

4

“any care ..’

231 232

“health care”
includes food

& fluids

233 234

39
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MN ADs may

direct VSED

235

clinicians may
& should
follow them

237 238

conflict

239 240

40
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patient has time to

VSED AD follow AD

241 242

I’'m thirsty

243 244

whose wishes
do we respect?

245 246

41
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prior self now patient

or or

current self then patient

247 248

“ignore my
future self”

249 250

“stick to VSED

plan in my AD”

42
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prior self

prevails

253 254

no need for a
Ulysses clause

in the AD

256

1 MINNESOTA STATUTES 2022 145C.01
incapacitated
. . HEALTH CARE DIRECTIVES
objections are T s
145C.03 REQUIREMENTS. 145C.12 PROHIBITED PRACTICES.

145C04  EXECUTEDIN ANOTHER STATE 145C.13  PENALTIES.
145C05  SUGGESTED FORM: PROVISIONS THATMAYBE  145C14  CERTAINPRACTICES NOT CONDONED.

[ J
INCLUDED. 145C1S  DUTY TO PROVIDE LIFE-SUSTAINING HEALTH
145C06  WHEN EFFECTIVE CARE.
145C16  SUGGESTED FORM

145C07  AUTHORITY AND DUTIES OF HEALTH CARE
AGENT. 145C17  OPIOID INSTRUCTIONS ENTERED INTO HEALTH

RECORD.
145C08  AUTHORITY TO REVIEW MEDICAL RECORDS.
145C.09 REVOCATION OF HEALTH CARE DIRECTIVE

257 258
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“remain in effect “principal
until ... principal with ... capacity

..revokes” ... may revoke”

259 260

patient with late-
stage dementia
lacks capacity

261 262

patient with late-
stage dementia

cannot revoke

263

44
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clinicians may &
should follow

AD remains

in force VSED directive

265 266

JAMDA

journal homepage: www.jamda.com

Editorial

AMDA Updated Statement on Stopping Eating and Drinking by ) G for oo
Advance Directives (SED by AD)

Board of Directors, Christopher E. Laxton CAE "

AMDA ~ The Society for Post-Acute and Long-Term Care Medicine, Columbia, MD, USA

267 268

Social Work
SRR Journal of Social Work in End-of-Life & Palliative Care

ISSN: (Print) (Online) Journal homepage:

“They Make the Will, But They Want the Food:"
Staff Perspectives on Challenges in Implementing
Dementia Advance Directives Related to Stopping
Feeding

I’'m thirsty

269 270

Meredith Levine & Mercedes Bern-Klug
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SWizpn

ANNUAL FORUM

most Pts
lack ADs

including VSED ADs
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hot patient substitute

decision

asking VSED o er

277 278

agent

or

surrogate

279 280

appointed

by Ptin AD

281 282
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“make any

health care
decision”

283 284

“actin
good faith”

285 286

NOK
surrogate

designated
by default

287 288
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03/1025 REVISOR SGS/LI 2503817
i L wailable ~ "
e e oot oot State of Minnesota

HOUSE OF REPRESENTATIVES

mEnRomRmsEsson HENe. 2753
almost same |-

The bill was read for the first time and referved to the Comminee on Health Finance and Policy

b 03/1025 REVISOR SGS/LJ 3817 as introduced
anaIyS|s SENATE

STATE OF MINNESOTA
NINETY-FOURTH SESSION S.F. No. 2567

OFFICIAL STATUS
Introdustion and s reading
Referred to Judsciary and Public Safety

289 290

CASE TYPE INDICATOR: CIVIL - OTHER
STATE OF MINNESOTA

DISTRICT COURT
COUNTY OF RAMSEY

SECOND JUDICIAL DISTRICT
PROBATE DIVISION
FILE NUMBER: C7-94-1717

-James D. Butcher and Patricia A.

Butcher, individually and as

parents and natural guardians

©f James D. Butcher, II,
Plaintiffs,

FINDINGS OF FACT, CONCLUSIONS
vs. LAW AND JUDGMENT

Thomas Fashingbauer, in his

official capacity as Director,

Ramsey County Community Human

Services Department, and Ramsey

County Community Human

Services Department,
Defendants.

291

less deference
because not
chosen by Pt

I M

Y

293 294
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VSED by Pt
w/ capacity

VSED by AD

297 298

Thaddeus Mason Pope, JD, PhD, HEC-C
Mitchell Hamline School of Law

875 Summit Avenue

Saint Paul, Minnesota 55105

T 651-695-7661

C 310-270-3618

E Thaddeus.Pope@mitchellhamline.edu
W www.thaddeuspope.com

B medicalfutility.blogspot.com

299 300
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CHARTING NEW PATHS

Shaping the Future of Hospice & Palliative Care

INECOT x 2025 Conference
MINNESOTA NETWORK o AR

HOSPICE & PALLIATIVE CARE Radisson Blu Mall of America

301
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