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VSED: Top 10 Things 
Minnesota Clinicians 
Must Know When Patients 
or Surrogates Decide to 
Stop Eating and Drinking

All planners, presenters, and other contributors to 

educational content for this activity have disclosed all 

relevant financial relationships with ineligible commercial 

interests.  

All participants either have no relevant conflicts to report, or 

any potential conflicts have been appropriately mitigated in 

accordance with ACCME Standards for Integrity and 

Independence in Accredited Continuing Education. 

Specific disclosures can be found on the MNHPC 

Conference website on the “Disclosures” tab. 
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To receive credit for this 
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attend the entire activity 
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conference evaluation. 

CE information, including 
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Thaddeus Pope
law professor

bioethicist VSED 
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VSED Eligibility in Dementia
  

    “Dementia is Incompatible  
     with Who I Am”

     1:15-2:15 - Lakes C

June 2019
 

 Alzheimer’s Dx

not want to live 
with late-stage 
dementia

so …
June 2023
 

 VSED
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so …

Dr. Sandler 
addressed 
clinical 
aspects

roadmap
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3 parts VSED

VSED    
by AD

VSED 
by SDM

VSED is

legal
sizable, settled, 
and stable   

consensus
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court 
precedent

multiple 
appellate    
decisions 

is VSED legal?

  asked &  
  answered

plus

do not need 
direct, explicit 
authority

already legal 

existing rules

25 26

27 28

29 30
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“patients … have 
… right to refuse 
... treatment”

right to 
refuse 

treatment

ventilator
dialysis

CPR
antibiotics
feed tube

31 32

33 34
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right to 
refuse 

treatment

VSED not  DIY

part of a broader 

treatment plan

supervised by 

licensed healthcare 

professionals

recognized as 
healthcare by 
professionals

more position 

statements
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• Other med assn

AMDA

PALTC

43 44

45 46
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more clinical 
practice 
guidelines

Guide - Caring 
for People Who 
Stop Eating and 
Drinking to 
Hasten the   
End of Life

Jan. 2024

Nov. 2023

Clinical Guidelines 
for Voluntarily 
Stopping Eating and 
Drinking (VSED)

right to 
refuse 

treatment

VSED
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ONH = Tx but

some 
challenge 
premise

oral N&H = 

“treatment”

basic care
you may refuse this
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can you also refuse this?

or this?

yes right to 
refuse any 
intervention

does not matter if food 
& fluid by mouth is 

medical treatment

right to refuse 

any intervention  

61 62

63 64
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medical 

or not
healthcare 

or not

right to refuse

unwanted contact 

any
   force feeding is a battery

Chief Justice 

Rehnquist
“bodily integrity is 
violated ... by sticking 
a spoon in your 
mouth ... sticking 
a needle in your arm”
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Medicare 
Conditions of 
Participation       
for Hospice

“patient has a right 

to refuse care  or 

treatment”
42 C.F.R. 418.52(c)(3)

“ethical and 
legal option”
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because
“well-settled right 
... to refuse any 
unwanted 
intervention”

recap VSED is

legal

sizable, settled, 
and stable  

consensus

assisted 
suicide
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Minn. Stat.  

  609.215

“whoever . . . 
assists another 
in taking the 
other’s life …”

15 years  

90

Medical 
Practice Act
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Minn. Stat.    

  147.091(1)(w)

“aiding suicide ... 
grounds for 
disciplinary action”

VSED = AS

AS = felony

VSED = felony
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1 no assisting

only

2
palliative 
care

assisted 
suicide≠

97 98
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101 102
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“provider ... administers, 
prescribes … to relieve … 
pain or discomfort ... 
does not violate”

clinician does  
not cause death

clinician does  
not intend death 3

4

103 104

105 106
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1000s of 

VSED deaths

no healthcare 
licensing board 
discipline

no criminal 
prosecutions

no medical 
malpractice

VSED ≠ AS hospice
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types of 
cases2

already on hospice

already eligible TI

  → begins VSED
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117 118

119 120
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not on hospice

not already eligible TI

  → begin VSED

does VSED 

make patient 

eligible?

“most hospices will not 

provide direct care to 

patients with a prognosis 

greater than six months  

prior to … initiation of VSED”

“However, many 

hospices will enroll 

patients who have 

already begun VSED.”

121 122

123 124
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“As to Hospice eligibility, 

there was unanimous 

agreement that any patient 

who embarks on VSED 

becomes one of ours”

VSED → death 

                 < 14 days

14 days < 6 months

but

127 128

129 130

131 132
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when does 
VSED make 
patient TI start 24h 48h >48h

not assessing 
symptoms

if Pt will probably 
continue VSED

then Pt probably 
dead <6 months

alternate basis 
for certification

133 134

135 136

137 138
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purely clinical     
(e.g., weight loss)

→ later

inanition 
     

underlying 
medical condition

+

other specified 
eating disorder

F50.89 
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141 142
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VSED by patient 

with capacity
VSED by AD

complete AD
today

future

after patient 
loses capacity

at point    
Pt specifies
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147 148

149 150
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clinical 
triggers

functional 
triggers

151 152

153 154
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159

growingly 
popular

>14 VSED 

ADs

157 158

159 160

161 162
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• More examples

163 164

165 166

167 168
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Power of Attorney for 
Adult with Dementia

Nev. Rev. Stat. 
162A.870 

169 170

171 172

173 174
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why growth 

VSED by AD

175 176

177 178

179 180
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fear of  
 dementia

“most 

dreaded 
diagnosis”

many used VSED  

to avoid late-stage 

dementia

181 182

183 184

185 186
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but

VSED while 
still have 
capacity

187 188

189 190

191 192
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too soon

life still  
  worthwhile

earliness  
 problem

capacity no capacity

VSED 
here

193 194

195 196

197 198
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but

capacity no capacity

VSED 
here

capacity no capacity

VSED 
here
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201 202
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premature  
  dying

current situation  

  still acceptable

VSED not  
  good option 

at this time

not ready 
  to die

concerned 
about future 
circumstances

205 206

207 208
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lack capacity    

 at future time

legality of

VSED by AD

211 212

213 214

215 216
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explicitly 

permitted

Vermont

“health care” 

“personal 
circumstances” 

                      Vermont § 9702(a)(12)

“services to assist 

in activities of 

daily living” 
                           Vermont §§ 9702(a)(5), 9701(12)

217 218

219 220
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“circumstances   
… food & liquids 
… discontinued”

not explicit  
& direct 
       like NV VT AZ

your AD can 
address 
health care

223 224

225 226
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what’s   

  “health care”

145C defines 
“health care”

broadly

“any care …”
“any care, treatment, 
service, or procedure 
to … affect a person’s 
physical … condition”

“health care” 
includes food 
& fluids

so …

229 230

231 232

233 234
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MN ADs may 
direct VSED and …

clinicians may 
& should 
follow them

2

conflict prior 
self

now 
self

vs

235 236

237 238

239 240
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patient has 

VSED AD
 

time to  
follow AD

but
I’m thirsty 

whose wishes 

do we respect?

241 242

243 244

245 246
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prior self

current self
or

now patient

then patient
or

Ulysses clause

“ignore my 
future self”

“stick to VSED   

plan in my AD”

with Ulysses 

247 248

249 250

251 252
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prior self 
prevails

no need for a 

Ulysses clause   

in the AD

incapacitated 

objections are

irrelevant

253 254

255 256

257 258
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“remain in effect 
until … principal   
… revokes”

“principal   
with … capacity 
… may revoke”

patient with late-

stage dementia 

lacks capacity
so…

patient with late-
stage dementia 
cannot revoke

so…

259 260

261 262

263 264
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AD remains 
in force

clinicians may & 

should follow  

VSED directive

I’m thirsty  

265 266

267 268

269 270
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so… VSED

CFO
   MCF
 

VSED   

by SDM

most Pts 
lack ADs  
   including VSED ADs

271 272

273 274

275 276
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not patient 

asking VSED

substitute 
decision 
maker

agent

surrogate
or agent

appointed 

by Pt in AD

277 278

279 280

281 282
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“make any 
health care 
decision”

limit 

“act in  
  good faith”

surrogate
NOK

designated      
by default

283 284

285 286

287 288
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almost same 
analysis

but 

less deference 
because not 
chosen by Pt

289 290

291 292

293 294
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conclusion 3 paths 
to VSED 
in MN

VSED by Pt   
w/ capacity

VSED by AD

VSED 
by SDM 300

Thaddeus Mason Pope, JD, PhD, HEC-C 
Mitchell Hamline School of Law
875 Summit Avenue 
Saint Paul, Minnesota 55105
T   651-695-7661
C   310-270-3618
E   Thaddeus.Pope@mitchellhamline.edu
W   www.thaddeuspope.com
B   medicalfutility.blogspot.com
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