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Decision making Maklng decisions 3 preferred mechanisms
when patient
capacity 3 other mechanisms

lacks capacity




Capacity

If decision not impaired
by cognitive or volitional
defect, providers must

respect decision
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Patient has capacity to
make decision at hand

1 MINNESOTA STATUTES 2016 145001
CHAPTER 145C
HEALTH CARE DIRECTIVES
HICOL DEFINITIONS. HSC00  REVOCATION OF HEALTH CARE DIRECTIVE
4O HEALTHCARE DIRECTIVE e NS
L
e BRACTICES.

(ONS THATMAY B~ 145C

TIESNOT CONDONED,
MK WHENEFECTIVE

HSCOT  AUTHORITY AND DUTIES OF HEALTH CARE
NT

WSl SUGGESTEDFORM
MACT  AUTHORITY TO REVIEW MEDICAL RECORDS,

Able to make

a decision

T
O PROVIDE LIFE-SUSTAINING HEALTH

Able to
communicate
a decision

Patient decides herself

Able to understand
significant benefits,
risks and alternatives to
proposed health care

That’s the
definition




How to
implement

Clinicians must
rebut the
presumption

Sometimes
obvious

When/How
to Assess

No need to
prove capacity

Advanced
dementia
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All patients
presumed to
have capacity

Must prove
incapacity




Often
unclear

Patient might have
capacity to make some
decisions but not others

Examples

Assess capacity
carefully

Patient may lack
capacity for
complex decisions
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Not all or
nothing

Still have capacity
for simpler
decisions

Still have capacity
to appoint
surrogate



May fluctuate

over time

Making T Decisi
Without Advance Directives
AGS Evhics Gowmwsinnes

POSITION 1

Except in cases of obvious and complete incapacity, an
attempt should always be made to ascertain the patient's
ability to participate in the decision-making process,

Patients often

lack capacity

d Older Adults’
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Patient may have capacity

to make decisions in Gerlatrlcs
. Healthcare
morning but not Professionals

afternoon
Leading Change. Improving Care for Older Adults,

Restore capacity
if possible

Not yet

acquired

(minors)




Never had
(mental
disability)

Adults who once
had but later lost
capacity

3 preferred

Had but lost

(dementia...)

Can no longer
make own
decisions

Advance directive
POLST
Agent / DPAHC

Most
common
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Default surrogate Promise

Guardianship
Ad hoc Pitfalls

Instruct

Appoint

FKA Record what you

- _ want & do not
“living will” -
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Advance
directive

Instruct

Advantage
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Hear from Best DM for you Obstacle 1

patient herself iS you

PewRescarchCenier

Not
completed

Viéws on End-of-Life
Medical Treatments

Growing Minority of Americans Say
Doctors Should Do Everything
Possible to Keep Patients Alive

18-29 15%
30-49 33%
50-64 38% :,
65-74 61%
75+ 58%6
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65-76% of physicians whose

ObStBCle 2 patients have advance

directives do not know they

‘\ Office of Disabilty, Agng and Long-Tem Care Policy v

£ us Dbt o tuanenkes /0
ssisert Seretany for Panving and Balizton  [) '
W

Fail to make & Complete

distribute copies

£ Obstacle 3

Alternate agents Clergy

Family members Online registry

Have

Even if
completed
& available




Vague

Ambiguous

“Reasonable
expectation of
recovery”

HNO
ventilator”

Limits
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Ever

Even if temporary

Enough

THE FAILURE OF THE LIVING WILL
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Annals of Internal Medicine PerspECTIVE
Controlling Death: The False Promise of Advance Directives I n St r u Ct
: m.:“n ok g o e

Appoint

Hear from the Advance directives

patient herself not self-executing

Instruct “Agent”
Appoint “DPAHC”

11



15t choice —
patient picks
herself

Not completed Still need

Not found a SDM

Provider
Orders
Life
Sustaining
Treatment
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Usually in an
advance
directive

Overcome some
AD limitations by
supplementing AD

What is
POLST
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1 page form

front & back

Orders for L woLsT)

B MEDICALTREATMENTS s i sy
s | O Folliatment. G b, e v et o i vtticn

ot are it ALlpatests wil e
‘O P i e e et g D s

( DOCUMENTATION OF DISCUSSION

e Ot Peiscqy O CoutdpponedGrdan ] OrSumypte
T ptof e T ot e gt T et e Dicte

SGNATUREOF PATENTOR SURROGATE

S STRONGLTRECAMENDED [

FUTOGT F IO BRI E7) RN T MEACE

E  ADDITIONALPATIENT PREFERENCES (OPTIONAL)

o s
B Lot o b
[T ——
Ll [T ———
ANTIEHONCS
[ —
Ottt sy oML
L T ————————

ADDITIONAL PATIENT PREFERENCES g, i, rtion o i
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A _CARDIONLMONARYHESUS(ITAHONKPRMWMM
iy ot sl et i
Nyt ol

iyt

D SIGNATURE F PRYSICIAN/ APRN /A

E P i3 THOME A AEA

Order

for LST
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Life-Sustaining Treatments Received (n = 1,606)~+

mwm
b
!
I —
of Decedents dyingn hosptal
o5 § 1

- TR T
3007 R =262y

POLST supplements AD . N : POLST primarily for

those expected to
Does not replace

die in next year

Also: others who Terminal illness
want to define Advanced chronic PO LST

progressive illness

care benefits

Frailty

14
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More

informed

D SIGNATURE OF PRYSICIAN/APRN /A

Immediately
actionable

Provider

EMS will follow
POLST Life

Orders

Sustaining
Treatment

but not AD

EAST METRO

Maplewood fire chief, 5 others placed on leave after
death at nursing home

By DAVID PETERSON, STARTRIBLNE

No need to
“interpret” advance
directive

15
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| CHDPPONIREISCOTON Rttty

iy Dl 1N W e

No need to Easy to
“translate”

W m : {
i M 0 T A
into orders fOl |OW bl el

iyt

Better Can follow Portable
honored Will follow

LTC Updatable POLST does
Hospital EMS nhot expire
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POLST can be
revised or
revoked anytime

70% patient

30% surrogate

Review with
change in
condition or
location

No agent

10/26/2017

Can be completed by
surrogate, if patient
lacks capacity

Patient
cannot speak
for herself

No POLST

17
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Default 2" choice — Not chosen
surrogate after agent by patient

Chosen off “Surrogate” Almost all states
3 list “p 5 specify a
roxy sequence

Agent M ore ND list is longer

Spouse
Adult child than most

Adult sibling relatives

9 categories deep
Parent

18



Nuctear famity member

A s S Wi 1 22

Custom &

practice

0. Cranaensof e pelntvho eve marianed snfan o v e
Teaiakd e

N, Gndlren of e e vho e f st hen e of e nd e
manianed snant concs i e ot e o

L Acks el o fend of e paen o et e e o age and
o besanae sncancontts e capacaed pesn

No authoritative

list in Minnesota

MMA Policies

2015

(reflects policies adopted through April 30, 2015)
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Close

friend

DAL o i et e

s
Tl o it
Akl

19



“Without an advance

directive that

4

designates a proxy ...

“In the case when
there is no one
closely associated
with the patient .. ”

for itated Older Adults’

Making T: Decisi
Without Advance Directives
POSITION 2

It should nor be assumed thar the absence of traditional
surrogates (next-of-kin) means the patient lacks an appropri-
ate decisi ker. A dicional g
such as a close friend, a live-in companion who is not married
to the patient, a neighbor, a close member of the clergy, or
others who know the patient well, may, in individual cases,
be the i gare. Health ionals should
make a conscientious effort to idenrify such individuals.

“patient's family
should become
the surrogate . . .”

“but there are persons
who both care about the
patient and have some
relevant knowledge of
the patient ...

Judicially

endorsed

STATE OF WINNESOTA
county OF RAMSEY
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“Family includes persons
with whom the patient is
closely associated.”

“such relations should
be involved in the
decision-making process,
and may be appropriate
surrogates.”

CASE TYPE INDICATOR: €IVIL - oTMER
PISTRICT coumr

SECOND JUDICIAL BIsTRICT

PROBATE DIvIsION

FILE MbmER: C7-94-1717

FINDINGS OF FACT, CONCLUSIONS
OF LAW AND JunGMENT

Serv. Department, a;

County Community Human

Services Department,
Defendant:

20



3. Plaintiffs are appropriate surrogate declsion makers for
all health care decisions for their son, and they are not required
to petition for or be appointed gquardians or conservators in order

to continue making all health care decisions for their som,

is consistent
with the standard of medi¢al and ethical practice in the State of

Minnesota.

Minnesota not alone

De facto
flexibility

Some providers
refuse to

recognize family

10/26/2017

No default

surrogate statute

21
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. g .
Still need 3rdchoice
After agent &

a SDM surrogate

Ask court to Last Not sufficiently
appoint SDM resort responsive

Who appoints Type of surrogate

Patient Agent

How does
Legislature Surrogate S D M

Proxy

Court Guardian dECidE?

Conservator

22



Any type of SDM
can usually make
any decision patient
could have made

Best interests
If cannot exercise
substituted
judgment, then
objective standard

Minn. Stat. 145C.07(3)

Health care agent must

“act in the best interests . . .
considering . . . the
principal's personal values to
the extent known”

Subjective
If patient left
instructions,
follow them

Burdens of
treatment Benefits
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Hierarchy

1. Subjective

2. Substituted
judgment

3. Best interests

Substituted

Judgment
Do what patient would
do (using known values,
preferences)

~ 60%
accuracy

23



More

aggressive

“surrogate’s decision . ..

Hdlsss  treatment
k] almost always accepted”

A At

You’re State of Minnesota
F. d' District Court—Probate
ired: 4 Court Division
\ﬂ_? County of Hennepin
e Fourth Judicial District
\ In Re: The Conservatorship of File No. PX-91-283
Helga M. Wanglie
g -\ i T

Advanced dementia

End stage kidney disease

Chronic respiratory failure

Park Nicollet Methodist

I\IL ,In v.|! !ﬁ«
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Abel Tello

aggressive
treatment is
unethical &
painful

CMO

24



smotess D s
2 l ”R-‘ m,;& ""‘"'.; Divisior . n
y of Heanepin = w al Dis my t: Fourth
ﬁmﬁ%ﬁwmmmn@mmm

In Re: Emergency Guardianship of

Albert N. Barnes,
Respondent

b el s e o e e
ot of . B sl o ot et o M.

M, e e o e e o,
e s g e B, Mo e

We looked at
5 SDM

MO ERINGS

10/26/2017

. No
~ consen

Clinicians should
not follow “bad”
surrogates

Advance directive
POLST
Agent / DPAHC

25
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Making T: Decisions for Incapacitated Older Adults
Without Advance Directives
AGS Ehics Commitiee’

Default surrogate

Unrepresented

Guardianship

“highly vulnerable”

“most vulnerable”

Healthcare facility has

win e | Increasingly Minnesota
surrogate
' common hospitals & LTC
situation challenged

Patient needs No capacity

treatment No surrogate
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Patient
cannot
consent

“unrepresented”

“adult orphan”

Incapacitated and Alone:

Health Care Decision-NMaking
for the Unbefriended Elderly

Maomi Karp and Erica Wood

Nobody
else to
consent

Patient w/o proxy

Incapacitated & alone

Advocating
for the -
Unbefriended Elderly

An Informational Brief

E. Brill Ortiz, MPA
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Various
terms

Most prevalent

“unbefriended”

Genatrlcs
Healthcare
Professionals

Leading Change. Improving Care for Older Adults.
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AGS Postion Statemen: Making Medica Treatment Decisons
for Unbefrended Older Aduls 2017

Tinoty . Farell D, AGSE ™ Eic Wi D, L Rosberg MD, i . R
D AGS Ao D. Nk D, Urds B, D, MPH™* Al Tk, M, 5
T L MD," Carle Vi, M, AGSE™ frsph Shega, MD,™for the Eic, il
Practic and Modelsof Care,and Pk Poly Commiters ofthe American Geraics Socty

Definition
3 conditions

10/26/2017

Who are Definition
unbefriended Prevalence

patients? Causes

Lack
capacity

No available,
applicable
AD or POLST

28
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No reasonably
available

Nobody to

Big

authorized consent to
surrogate treatment problem

Hospital 16% ICU 5% ICU

estimates admits deaths

wrews | Anns of Intormal Medicine
Life Support for Patients without a Surrogate Decision Maker:
Who Decides?

Table 14
B o | g T
S, discussed with the st episode of care?
> 25 000 | .
) o & s
o NoaUr ER m
. . I bt ching the gt episeceof care It was recorded that:
End of Life Care Audit - ' Teomem——
Dying in Hospital

National report for England 2016

29



LTC

estimates

Vol ond Hectth Sififis

Extrapolate
5.5/320
1.7%

Incapacitated and Alone:
icaitn © Care Decision-Moakings
or the Unt - >

g SN

> 56,000

10/26/2017

3-4%

U.S. nursing home
population

Not far off
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GUARDIANSHIP FOR VULNERABLE ADULTS IN NORTH
DAKOTA: RECOMMENDATIONS REGARDING UNMET
NEEDS, STATUTORY EFFICACY, AND COST

EFFECTIVENESS

300 to
700

Winsor C. Scummrs

Just 4
causal
factors

10/26/2017

THE COMDMISSION ON
END OF LIFE CARE

Final Report

Growing

January 2002

HOISNI

problem

‘The Commissiom oo Esd of Life Core was saffed by he Minnesots Paroership o Espeove Fad
of Life Core and the Minnesots Degartmes of Healia

.S, PoputaTion AGE 65+ (MILLIONS)

AARP Public Policy Institute

10,000,000
Boomers live alone

The Aging of the Baby Boom and the Growing Care Gap:
A Look at Future Declines in the Availability of Family
Caregivers

‘Donsld Redfoot, Lynn Feinberg, and Ari Houser
ARRP Public Polic Institte
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£ Pope £ Changge /-

"TINE

Others
“have”
family
members

iy Able but

member also

lacks capacity unwilling

10/26/2017

U.S. % Childless Women Ages 40-44

dadddda
<
(]
> %%
$ A

No contact (e.g.
LGBT, homeless,
criminal)

Risks &
Harms

32
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GUARDIANSHIP FOR VULNERABLE ADULTS IN NORTH
DAKOTA: RECOMMENDATIONS REGARDING UNMET

Cannot Have no “AN
advocate substitute
for self advocate

“unimaginably
helpless”

Nobody to 3 common
authorize

treatment

Problem
responses

Reluctant to
act without
consent

Under-treatment

33



Longer period
suffering

Increases risks

10/26/2017

Until
emergency

(implied consent)

Ethically “troublesome . . .
I>YINCE I ANMISIRICIA waiting until the patient’s
& i medical condition worsens
into an emergency so that
consent to treat is implied”

Provinge Qualicy
e

'
Neur o

Fear of liability
Over-treatment

Fear of regulatory
sanctions

34
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Treat Burdensome

aggressively Unwanted

“compromises patient care

IDYITNCS IN AMISRICA and prevents ...

oy Cuatiey

consideration of patient
preferences or best
interests”

No discharge ‘.,1_.195PITAL
to appropriate

setting
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Cha"enges Default surrogate Mechanism for
law for MN unbefriended

. o Nora Harris Thaddeus Mason Pope, JD, PhD
S D IVI h e I p avo I d 3 - Director, Health Law Institute

Mitchell Hamline School of Law
_ 875 Summit Avenue
a dva n Ce d S Saint Paul, Minnesota 55105
B \ (e T 651-695-7661
) » C 310-270-3618

W www.thaddeuspope.com
B medicalfutility.blogspot.com

1 RS j : t E Thaddeus.Pope@mitchellhamline.edu
dementia e P OaS |
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