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options

1. Cave-in to Lana
2. Act w/o consent

3. Get new SDM &
get their consent
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When you
cannot get
consent

Consent &
right to die

Ways to
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Stopping
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without
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What is a
medical futility
dispute

Part 2

types
of LSMT



Futile
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Potentially
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Clinicians
need
consent

Corollary
of right to
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Main legal
approaches

Treat w/o
consent
is battery

Right to
refuse
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Mohr v. Williams (Minn. 1905)

In the Matter of the CONSERVATOR-

SHIP OF Rudolfo TORRES,
Conservatee,

No. C1-84-T61.
Supreme Court of Minnesota.

Nov. 2, 1984,
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>16%

ethics consults

What Ethical Issues Really Arise in Practice
at an Acadel Medical Center? A Quantitative
and Qualitative Analysis of Clinical Ethics

Consultations from 2008 to 2013

Katherine Wasson'~ - Emily Anderson' -

Original nvestigation

The Frequency and Costof Treatment Perceived

toBe Futie in Critical Care 20%

Thenh . uynt, MD, MSHS: Eic . Kierup, MO oz Wley, M Terance .Sty MBA, MA, PO
Dl Gise N B . Gt O e Wenger MO, WPH

JAMA Intern Med. 2013;173(20):1887-1894. doi:10.1001/jamainternmed 2013.10261
Published online September 9, 2013.
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Big problem — moral distress, etc
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PewR chCenter . . .
PontiesearchCcnie Views About End-of-Life Treatment Over Time
% of US. adults
Diff.
o 1990 2005 2013 90-13
.' N Which comes closer to your view?
VleWS On End'of‘Llfe There are circumstances in which a
. patient should be allowed to die 73 70 66 -7
Medlcal Treatments Doctors and nurses should do
everything possible to save the life
G]"Owing Minorfty OfAme]"fcans qu of a patient in all circumstances +16
Doctors Should Do Everything Don't kno I

100 100 100

Possible to Keep Patients Alive

Consensus within reach

Negotiation

mechanisms

Mediation
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Replace
Surrogate

Transfer

Robust evidence

shows PDAs are
highly effective

Accurate

> 130 Complete
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Shered Decision ling n CUs:An American
Collge of rtialCareNedione and American
Thoreie Socity Pl Staemen
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less aggressive

treatment
o T -
3 P Negotiation
. D ‘“ Mediation
Prendergast (1998) Fine & Mayo (2003)

W Unresolved
O Resolved

96% agree after more o
meetings

20%

0 57% agree immediately e
80%
o 90% agree within 5 days 0% I

0%
Immediate Three Days Eventual
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Minn. Stat. 145C.07(3) Substituted

Health care agent must judgment
“act in the best interests . . .

considering . . . the

principal's personal values Best interests

to the extent known”

Code of
~ (o) b Medical Ecthics
60% Vit More :
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Albert N, Bames,
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State of Minnesota
District Court—Probate
B U T Surrogates Court Division
County of Hennepin
onal & faithful Fourth Judicial District

In Re: The Conservatorship of File No. PX-91-283
Helga M. Wanglie
Findings of Fact:
Conclusions of Law And Order

Transfer
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Rare

No consent

No replacement

No transfer
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It types
depends of LSMT
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PRINCIFIA ETHICA

EUROPEAN SOCIETY OF
INTENSIVE CARE MEDICINE

“the attempt to Conceptual clarity
answer questlons,

without first

discovering precisely
what question it is
you desire to answer.”

Ethical clarity

Interventions
cannot accomplish
physiological goals
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“In Ethics . ..
difficulties and
disagreements. . .
are mainly due to a
very simple cause . .”

Futile

Proscribed

Potentially
inappropriate

Scientific

impossibility
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Example 2

CPR when show rigor mortis or dependent lividity
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1 think | need

=
~ antibiotics for my IT'S A VIRUS!

col...

Example 1

Example 3

Antifungals as
treatment for
myocardial
infarction

Example 4

Even EMS protocols for “futility”
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“Futile”

May &
should
refuse

Value free

objective

May the
clinician
stop LSMT?

Can byl s e acied
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“Futile”

Futile
Proscribed

Potentially
inappropriate
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Treatments that
may accomplish N Ot
effect desired by ”futi | e”
the patient
Laws or public policies
Prohibit Prohibited Example 1
” provision

Permit limiting

Organ Matching

Example 2

4 Nuloml
(‘mpuwr Potential
Wﬂml Transplant
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Example 3

Laws or public policies

Proscribed Z Prohibit

Permit limiting

Surrogate

Permitted
limiting

Appropriate

medicine
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total

Example 1 brain = death

failure

Annals of Internal Mediicine |

N o) American College of Physicians Ethics Manual

Sieth Edition
D e a d d Lols Smyder, JD, for the American College of Physicians Ethics, Professionalism, and Human Rights Commitiee™

“After a patient . .. brain
treat dead . .. medical support
should be discontinued.”

Example 2

Jahi McMath
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Trisomy 18
22-week gestation

ECMO

Example 4

HIPAA PERMITS DISCLOSURE TO HEALTH CARE PROVIDERS AS NECESSARY FOR TREATMENT

Prowder Orders for Life-Sustaining Treatment (POLST)

diage. Thesewadcal

s e et e

C  DOCUMENTATION OF DISCUSSION

oy [ Pat paiy) O i fan 0
[ Paaz: kb Gore Agent [ Health Care Directive

AU
(7
( SIGNATURE OF PATIENT OR SURROGATE

‘SR STRONGLY RECOMMENDED)

Example 3

Maryland
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Also disaster plans
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DNR/COLST
CLINICIAN ORDERS
for DNR/CPR and OTHER LIFE SUSTAINING TREATMENT

FIRST follow these coders THEN coutact C el

ik *
S ——— e —

O DNRDo Not Attempt Revacitation 1 CPR Aempt Resuncltation

(Allow Natural Death)

L—:-== mim—-mﬁ’ GO TO SECTION B - G, PAGE 2 FOR OTHER

A1 Basks for DNK Orler
Tnformed Consent - Complete Section A-
Ftility - Complete Section A-3

A3 Tnformed Coment
Inexmmed Comsent o this DO NOT
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Not ATS “futility”

Might restore CP
function
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“[not] prevent
the impending
death”

“imminent death”

3 days

http://healthvermont.gov/regs/ad/dnr_colst_instructions.pdf

Maryland Medical Orders for Life-Sustaining Treatment (MOLST)

O Male [ Female

CERTIFICATION FOR THE BASIS OF THESE ORDERS: Mark any and al that

orders are entered as a esulof a dscussion wih and

o Heal A
wardian or anothe egally authorized st

ar Oacisons At Al spporiog I

imminent =
impending
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Permitted
limiting

“medically
ineffective”

Permitted
limiting
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Laws or public policies

Prohibit

or

Permit limiting

May the
clinician
stop LSMT?

May &
Proscribed should

refuse

Futile Some chance of
Proscribed accomplishing the

. effect sought by
Potentially

the patient or

inappropriate e —
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Not “futile”
because
might “work”

We call them
“futility disputes’

.BUT ...

)

Not a
medical
judgment

E.g. dialysis for
permanently
unconscious
patient

Disputed
treatment
might keep
patient alive.

Value

judgment
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E.g. vent for
patient w/ widely
metastatic cancer

But...is that
chance or
that outcome
worthwhile
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‘potentially”

Potentially Inappropriate Treatment
managed via
Procedural Resolution Process (Table 4)

Table 4. Recommended Steps for Resolution of Conflict Regarding Potentially
Inappropriate Treatments Turn to

1 Ee‘ole initiation of and throughout the formal conflict-resolution proosdum, clinicians

houid enfist expert consuitation to aid in achieving a negotiated agrees
2. Surogait) should be given e nctcation r wing garing e vton of the
formal confict-resolution procedure and the steps and timeline to be expected in this
process.
3. Clinicians should obtain a second medical opinion to verfy the prognosis and the
inappropriate.

judgment that ihe requesied reaiment is

4. There should be case review by an mtermsaptlwy institutional commitee.

5. ffthe committee agrees with the clinicians, then clinicians shouid offer the option to seek
2 wiling provider at another institution and should faciltate this process.

6. If the committee agrees with the cinicians and no willing provider can £ can b found,
surmgatels) should be informed of their right to seek case review by an independent

appeals body.
7a. If the committes or appellate body agrees with the patient or surrogate’s request for
life-prolonging treatment, clinicians should provide these treatments or transfer the
patient to a wiling provider.
7. If the committes agrees with the clinicians’ judgment, no willng provider can be found,
and not: appeal or the | ’

position, clinicians may withhold or withdraw the contested treatments and should
provide high-qualty palliative care.

No surrogate consent

Not futile Potentially

) No “new” surrogate
Not proscribed inappropriate

No transfer

2 2

26
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May you
stop
LSMT?

The Lone Star State

Physician may stop

LST without Give the

consent for any Written decision RC

reason, if review su rrOgate

committee agrees

48hr notice RC

10 days to transfer
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Stop LSMT
without
consent

BUT
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Nondiscrimination

in Treatment Act

November 2013

Information for Patients and Their Failies
Your Medical Treatment Rights Under Oklzhoma Law

No Discrimination Based on Mental Status or Disabilty:

Medical reatment, care, nurfion or be withheld or withdrawn from anincompetent patient
because of the mental dsabilty or mental status of the patient
Regured by Secton 308058 of The 63cf he Chshoma States)

Vihat Are Your Rights If A Health Care Provider Denies Life-Presenving Health Care?

+Ifa patent orperson authorized to make healh care decsions for the pafient diects ife-preserving
treatment that the health care provider gnes to other patients, your health care provider may not deny it

Consent
always

“health care provider
shall not deny . ..
life-preserving health
care ... directed by the
patient or [surrogate]”

ot ot e o e g e

st o el ok e e

(ko oo e e S
by

S0
FARSLAY (e o
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(A

. /‘»‘
a7
®

it
OKLAHOMA

Medical Treatment
Laws Information Act

November 2014

Oklahoma Health Care Providers’
Responsibilities and Rights Under
Certain Medical Treatment Laws




e oy o e e i broche s ety 2 desd el ot e s descbed

Prneed ome

Blase complte o nfoemtios eqsied ahove e siguae e ‘1;:

Review & sign
once per year

Discrimination
in Denial of
Life Preserving

Treatment Act

Everywhere else
not sure
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“If surrogate directs
[LST] ... provider that
does not wish to provide
... shall nonetheless
comply....”

“Health care ..

. may not be . ..
denied if . ..
directed by . ..
surrogate”

No explicit permission

No explicit prohibition
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Typical
response

Would you give life-sustaining
therapy if you considered it futile?

N 03%

ph yswuans practice
“defensive” medicine -t

Medscape Ethics Report 2014

Patient will die soon

Provider will round off

Nurses bear brunt

11/18/2016

“follow the . ..
SDMs instead of
doing what they feel
is appropriate .. ”

(M4 2oz hofazord

31



PAOPORTION OF PHYSICIANS (1 = 726) WHO WITHHELD
LIFESUSTAINING TREATIENT ON THE BASIS OF NEDIGAL FUTII.lTi

"

Consent Satus
\ithout the rton o oal consentof th palien o amily 219 (25%)

Wihout the knowledge of e pabent o fami 120 (14%)
Despte the objecions of the petent o fmly B (%)
D. Asch, Am. J. Resp. Crit. Care Med. (1995)

I I E D Secretive

Insensitive

N I E D i Outrageous

11/18/2016

Overt &
Open

DANGER

Consultation
expected

Distress
foreseeable

32
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- A, ‘ l
Wendland v. Sparks (lowa 1_998)

Janet Tracey

Joy Wawrzyniak

. Open =
Seek assent Announce plan: ended |
“We are going to...” questi

Not consent . _
Silence = assent

33
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Standard
of Care

Y

Sept. 2016

, ',.1 No reasonable

‘ SOCiEtYUf ' expectation patient will

improve sufficiently to

Critical Care MEdiCine survive outside the

acute care setting

Very little judicial, legislative,

or regulatory guidance Tha Intansive Care Profossionals
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No reasonable expectation
patient’s neurologic
function will improve
sufficiently to allow the
patient to perceive the
benefits of treatment

Medical Futility Blog

Since July 2007, | have been blogging, almost daily,
to medicalfutility.bl com

This blog reports and discusses legislative, judicial,
regulatory, medical, and other developments
concerning end-of-life medical treatment conflicts.
The blog has received over two million direct visits.
Plus, it is distributed through RSS, email, Twitter,
and re-publishers like Westlaw, Bioethics.net,
Wellsphere, and Medpedia.
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