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Bridon Preston v. Meriter Hospital

Roadmap  (part 1)

Definition & orientation

Causes

Typical resolution pathway

Today

Past few weeks



What is a 
medical 
futility 
dispute?



Never give in, never give in,    
never, never, never, never, . . . 

Defensive 
medicine

Physician 
religion

Vague 
standards

Surrogate
demand

Physician 
anti-death

Causes of non-beneficial medicine

Patient
Advance 
directive
Proxy
Agent
Surrogate
Conservator

Health care 
provider

“Continue 
to treat”

“Treatment is 
inappropriate”



Stop

Go

Go

Stop

FAMILY

PROVIDERS



Why do 
surrogates 
demand non-
beneficial 
treatment?

Biggest reason YOU HAVE 
seen for surrogate insistence

14%

14%

14%

14%

14%

14%

14% 1. Prognostic distrust
2. Racial/Ethnic
3. Religion/Miracles
4. Guilt/Loyalty
5. Family Dynamics
6. Financial
7. Other



Doubt prognostication

Zier, Critical Care Med. 2008
MISTRUST 1

MISTRUST 2

MISTRUST 3



MISTRUST 4

MISTRUST 5

MISTRUST 6



Family Dynamics

Guilt Loyalty

No give up 1



Rom Houben

No give up 2

No give up 3

Externalization

Costs

Guilt



Religion 1

Religion 2

“religious grounds were 
more likely to request 
continued life support in 
the face of a very poor 
prognosis”

Zier et al., 2009 Chest 136(1):110-117

Religion 3



Why do 
providers 
resists 
surrogate 
requests?

Why do YOU resist surrogate 
demand for non-beneficial treatment

1 2 3 4 5

20% 20% 20%20%20%1. Professional 
integrity

2. Patient suffering
3. Stewardship/ 

resources
4. Distrust surrogate
5. Avoid staff moral 

distress

Avoid patient suffering

“This is 
the Massachusetts 
General Hospital, 
not Auschwitz.”

“abomination,”
“immoral,”
“tantamount     
to torture”



Moral distress

Integrity of the profession



Distrust surrogate accuracy

Stewardship



Growth in 
rate of 
conflict

Providers 
resist

Surrogates demand

Conflict 
rate





More palliative care

More EOL training

Provider rights

Financial incentives

Typical dispute 
resolution 
pathway



How are futility disputes    
usually resolved?

25%

25%25%

25%

1 2 3 4

1. Surrogate 
eventually agrees 
with HCP

2. HCP accedes to 
surrogate 
demands

3. Patient dies
4. Patient transferred

Prendergast  (1998)

57% surrogates immediately 
agree

90% agree within 5 days

4% continue to insist on LSMT

Garros et al. (2003)

0%
10%
20%
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40%
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1st 3+

Unresolved
Resolved

2d Unresolved



Fine & Mayo  (2003)

0%

20%

40%

60%

80%

100%

Immediate Three Days Unresolved

Unresolved
Resolved

Resolved
Unresolved

Hooser (2006)

2922



section 
2.037

1. Earnest attempts . . . deliberate over and 
negotiate prior understandings . . . 

2. Joint decision-making should occur . . . 
maximum extent possible.

3. Attempts . . . negotiate . . . reach 
resolution . . ., with the assistance of 
consultants as appropriate.

4. Involvement of . . . ethics committee . . .  
if . . . irresolvable.

5. . . . .

6. If the process supports the 
physician's position and the 
patient/proxy remains un-
persuaded, transfer. . . .

7. If transfer is not possible, the 
intervention need not be 
offered. 



Consensus
Intractable

Roadmap   (part 2)

Intractable conflict

Court cases

4 legislative approaches

Intractable 
conflict



Mediation 
occurs in 
the 
“shadow”
of the law

Bad 
law

Mass. Med. Society (Nov. 2008)



Nevada 
DOT

“Remove the 
__, and I will 
sue you.”



“Why they follow the 
instructions of SDMs instead 
of doing what they feel is 
appropriate, almost all cited 
a lack of legal support.”



Court 
Cases

Damages

Injunctions



Damages

Exposure to civil liability

State HCDA  (incl. fees)
Battery
Medical malpractice
IIED / NIED
Informed consent
EMTALA

Criminal liability

e.g. homicide

Licensure discipline



What is the legal risk from 
unilateral w/h or w/d

25%

25%

25%

25% 1. High
2. Medium
3. Low, yet material
4. Low and immaterial

Providers have won 
almost every single
damages case for  
unilateral w/h, w/d

Burks v. St. Joseph’s 
Hosp., No. 95-CV-
002639 (Milwaukee Cir. 
Ct. 1996), 596 N.W.2d 
391 (Wis. 1999).



Providers typically only lose 
on claims for IIED

Secretive

Insensitive

Outrageous

Luce is confirming 
the trend of 
unsuccessful 
lawsuits against 
providers

Risk > 0



Barber (Cal. 1983)

Manning (Idaho 1992)

Rideout (Pa. 1995)

Bland (Tex. 1995)

Wendland (Iowa 1998)

Causey (La. 1998)

Grossly overstated 
risks

But some real 
exposure



“It is not settled law     
that, in the event of 
disagreement . . .           
the physician has           
the final say.”

Golubchuk v. Salvation Army Grace Gen. 
Hosp., 2008 MBQB 49 (Feb. 13, 2008).

“The only fear a doctor need have 
in denying heroic measures to a 
patient is the fear of liability for 
negligence . . . where qualified 
practitioners would have thought 
intervention warranted.”

Child & Fam. Svcs. v. 
Lavallee (Man. App. 1997).

But the process itself 
can be punishment

Even prevailing parties 
pay transaction costs



Liability averse

Litigation averse too

Providing 
good, 
clinically 
appropriate 
medicine

Acceding 
to 
surrogate 
demands



Easier to accede to surrogate 
demands

Patient will die 
Provider will round off
Nurses bear brunt

But not happy about it

Injunctions

Courts frequently grant 
temporary injunctions to 
preserve status quo

But patients often die
before adjudication of 
merits



Ruben 
Betancourt 

vs.

Trinitas
Hospital

73yo male

PVS

COPD

End-stage 
renal disease
Hypertensive 
cardiovascular 
disease

Stage 4 
decubitus
ulcers

Osteo-
myeletitus

Diabetes

Parchment-
like skin

“The only organ that’s functioning 
really is his heart.”

“It all seems to be ineffective.  It’s not 
getting us anywhere.”

“We’re allowing the man to lay in bed 
and really deteriorate.”



Intramural process
No consensus

Unilateral withdrawal
DNR order written
Dialysis port removed

January 21, 2009
Jacqueline files complaint

January 23, 2009
Court issues TRO

February 10, 2009
Court extends TRO

January – February 2009

Evidentiary hearings 

Medical expert witnesses

Family witnesses



March 4, 2009

Permanent injunction  
on the merits

August 2009
Appeal:  NJHA, MSNJ, 
NJP, GNYHA

August 13, 2010

Appellate court       
refuses to reverse



Easier to ask for 
forgiveness, than to 
ask for permission

“The Court cannot require 
a medical advisor to act . . 
. contradictory to . . . bona 
fide clinical judgment”

Rotaru v. Vancouver Gen. Hosp.,
2008 BCSC 318 (Mar. 13, 2008)

4 Statutory 
Approaches



=



Typical response to 
“bad law” claims

Safe harbor immunity

1. UHCDA model
2. Ontario model
3. Texas model
4. Conscientious  

objection

UHCDA 
model

Statutory approach 1 of 4



New Mexico (1995)
Maine (1995) 
Delaware (1996) 
Alabama (1997) 
Mississippi (1998)        
California (1999) 
Hawaii (1999) 
Tennessee (2004)                
Alaska (2004)
Wyoming (2005) 

Tenn. Code 68-11-1808(e)

“A health care provider . . . 
may decline to comply with . 
. . health care decision that 
requires medically 
inappropriate health care or 
health care contrary to 
generally accepted health 
care standards . . .”



Tenn. Code 68-11-1808(f)

(3) . . .  make all reasonable efforts 
to assist in the transfer . . .

(4) If a transfer cannot be effected, 
the health care provider . . . shall 
not be compelled to comply.

16 Del. Code 2508(g)

A health-care provider . . . that 
declines to comply . . . shall . . . 

Provide continuing care, 
including continuing life 
sustaining care, . . . until a 
transfer can be effected

Are there “generally accepted 
healthcare standards”

50%50%

1 2

1.Yes
2.No



“Bad” safe harbor language

“generally accepted 
health care 
standards”

“significant benefit”



Meriter 4.63



Meriter 2.52

APACHE Scores and Mortality
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Predicted Risk Range (%)

Wide variation in what 
considered futile

• Some:  only when 0%
• Others:  as high as 13%

Lantos, Am J Med 1989



What threshold

Uncertainty in 
extrapolating from 
populations to 
individuals

“The essence of futility 
is overwhelming 
improbability in the 
face of possibility”

Bernat 2008

Qualitative  Futility

Benefit burden 

QOL

Cost per QALY



Treatment for septic shock in 
vegetative patient

Goals of Medicine

Cure disease

Alleviate pain & suffering

Restore function

Prevent disease

Prolong corporeal 
existence ?



Not just ambiguity

Providers continue 
to create the 
“wrong” standard of 
care

Dan Merenstein
291 JAMA 15 (1994)

Result of Ambiguity

Few futility policies

Rare “full”
implementation

=



Surrogate 
selection

model
Statutory approach 2 of 4

A proxy shall act in accordance

1. “directive . . . decisions”

2. “the maker’s . . . wishes”

3. “maker’s best interests”

Wis. Stat. 155.20(5)

The health care agent shall act
in good faith consistently with 
the desires of the principal . . .  
with any valid declaration . . .  
in the best interests of the 
principal



Wis. Stat. 155.60(4)

The court may . . . 
“direct the . . . agent 
to act in accordance . 
. . [or] rescind all 
powers”

Have you ever replaced           
a surrogate?

1 2 3

33% 33%33%1.Yes
2.No
3.No, but   

saw it    
done

Helga Wanglie

(Minn. 1991)



Surrogate with material COI

Surrogate decision 
inconsistent with P 
preferences

Dorothy Livadas



Bernstein 
v.  
Superior 
Court of 
Ventura 
County 
(Feb. 2, 
2009).

Court to 
Barbara Howe:

Your own personal issues are 
“impacting your decisions”

“Refocus your assessment”

Ontario
Capacity 

and 
Consent 
Board



Limitations of 
surrogate 
replacement

Problem 1
Surrogates can often 

demonstrate congruity

Problem 2

Providers lack evidence to 
demonstrate deviation



If cannot 
replace the 
surrogate, then 
(in those rare 
cases) just 
provide the 
treatment

We still need dispute 

resolution mechanisms for 

those intractable cases in 

which surrogates are 

“irreplaceable”

Texas
model

Statutory approach 3 of 4



You can stop LSMT 
for any reason if 
your own hospital’s 
ethics committee 
agrees

48hr notice

Ethics committee meeting

Written decision

10 days

No judicial review

Tex. H&S Code 166.046

A physician . . . is not civilly or 
criminally liable or subject to 
review or disciplinary action . . 
. if the person has complied 
with the procedures outlined 
in Section 166.046

Tex. H&S Code 166.045



TX safe harbor

Measurable 
procedures

Safe harbor 
protection 
certain

TN safe 
harbor

Vague 
substantive 
standards

Safe harbor 
protection 
uncertain

Emilio 
Gonzalez



Step 2:  HEC Meeting

Step 3:  HEC Decision

Step 4:  Attempt transfer



Step 5:  Unilateral Withdrawal

No 
transfer

Withdraw 
11th day

Texas:  
the 

good



Ontario Texas
Fast Fast

Judicial  review No  judicial  review

Independent Not  independent

Rules & procedures No  rules 

Only for bad proxies   
(not  Golubchuk)

For all disputes

TADA as model



S.B. 1114 
(Mar. 2009)





Texas:     
the bad 

and         
the ugly 

Few substantive criteria for 
identifying inappropriate 
EOL treatment

Without substantive criteria, 
we must resort to 
procedural criteria

Intractable value conflict

Pure  process



If process is all 
you have, it must 
have integrity 
and fairness

Is the TADA process fair?

20%

20%

20%

20%

20% 1. Very fair
2. Somewhat
3. Neutral
4. Somewhat unfair
5. Very unfair

Procedural defects 
recognized

Tex. S.B. 439 (2007)

Tom Mayo, Ga. St. U. L. 
Rev. (2009)



Due Process
Notice  (48hrs)
Opportunity to present
Opportunity to confront
Assistance of counsel
Independent, neutral decision-
maker
Statement of decision with reasons
Judicial review

No time to evaluate all these 
aspects of due process

Basically, providers should 
give patients what they give 
themselves

E.g. Peer review
E.g. Licensure actions

Who Makes the Decision?

Intramural institutional ethics 
committee

But the HEC is controlled by 
the hospital



TADA recognizes need for some 
“independent” check

• Requires HEC review
• Prohibits referring physician from 
serving on HEC

But the current mechanism is       
not sufficient

TADA is silent on HEC 
composition

No community member 
requirement, like IRB

Lack of transfer is not 
external review

COI 
More documented

More targeted



Conflict of interest  ($$$)
• Ruben Betancourt (NJ)
• Brianna Rideout (PA)
• James Bland (TX)

• Kalilah Roberson-Reese (TX)

Conflict of interest  (other)

Statement of Decision
• Provide rationale
• Factual basis 
• Considered, supported

But decisions are of  
variable quality





TADA is silent not only 
on substantive criteria 
but also on procedures 
and methodology

– E.g. quorum
– E.g. voting



Is TADA fair?

20%

20%

20%

20%

20% 1. Very fair
2. Somewhat
3. Neutral
4. Somewhat unfair
5. Very unfair

Conscientious 
Objection 

Statutory approach 4 of 4

No treatment relationship

May refuse to treat 
for any reason 



Existing treatment relationship

Must continue to treat  

Termination:  normally
Sufficient notice to find 

alternative

Medical Board may 
require ~30 days

Termination:  life-and-death

“free to refuse . . . upon
providing reasonable 
assurances that basic 
treatment and care will 
continue”

Couch (N.J.A.D. 2000).



Del. Code 2508(e)

“. . . provider may 
decline to comply . . . 
for reasons of 
conscience.”

Del. Code 2510(a)(5)

. . . provider . . . not subject 
to civil or criminal liability or 
to discipline . . . for . . . 
[d]eclining to comply . 
because . . . conscience . . 

Del. Code 2508(g)

[If] decline to comply . . .

(2) Provide continuing care, 
including continuing life 
sustaining care, . . . until a 
transfer can be effected



Want to 
refuse 

No 
transfer 

Try
transfer 

Must 
comply 

Cal. Probate Code 4736

(c) Provide continuing care . . 
. until a transfer can be 
accomplished   OR   until it 
appears that a transfer cannot 
be accomplished. 

Comprehensive 
Conscience Clauses

2010

2010 2004

2010 ?

2009



Idaho Code 18-611
No health care professional . . 
.  shall be civilly, criminally or 
administratively liable for . . . 
declining to provide health 
care services that violate his or 
her conscience

. . . in a life-threatening 
situation . . .  professional 
shall provide treatment and 
care until an alternate health 
care professional capable of 
treating the emergency is 
found.

Miss. Code 41-107-5

A health care provider has the 
right not to participate, . . . 
violates his or her conscience. 
. . .

No emergency exception  
No duty to refer



Looking
Forward

Without legal 
support to w/d or 
w/h openly and 
transparently, 
some do it covertly.



D. Asch, Am. J. Resp. Crit. Care Med. (1995)

Avoid intractable conflict

Better ACP
– Most patients do not want 
overly aggressive treatment

More ethics resources
– Because they work 

Better communication

Clinical Practice Guidelines 

CPG linked to new safe 
harbors

CPGs make existing 
safe harbors effective





Multi-institutional 
ethics committee

Medical society

Specialized agency
• Malpractice panel

• Licensure board



Statement on futility and goal conflict in 
end-of-life care in ICUs  revising the 
1991 policy statement

Solution with most promise?

1 2 3 4 5 6

17% 17% 17%17%17%17%

1. Better ACP
2. Better 

communication
3. CPGs
4. TADA
5. Surrogate 

selection
6. Reimbursement  

incentives

Thank  
you
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