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My title 

Hubris 
  Excessive             
  self-confidence 

 

Peter Paul Rubens 

 

Pieter Bruegel 

Humility 
  Not thinking you   
  are better 
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Broader  
trends in 
patient power 

 

• price  

Palliative Care Information Act 
  NY Pub. Health L. 2997c  

 

 Hubris to 
humility   
in futility 
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 Brian  
 

Drozdowski 
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31 

Roadmap  

32 33 

Surrogate 

driven        

over-treatment 

Surrogate 
 

   LSMT 

Clinician 
 

  CMO 

35 36 
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37 

Prevalence 

38 

“Conflict . . . 

in ICUs . . . 

epidemic 

proportions” 
39 

13%   
  ethics consults 

 J. Oncology Practice (June 2013) 

40 

> 33%   
 ethics consults 

 Physician Executive Journal (37 no. 6) 
41 

> 50%   
 ethics consults 

 Am. J. Bioethics (Apr. 2009) 
42 

43 

Futile Probably  
Futile 

904 

123 
98 
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46 47 48 

Dispute 

Resolution 

49 

Prevention 

Consensus 

Intractable 
50 

Prevent 

Disputes 

51 

 Most patients do 

NOT want futile 

treatment 

 

52 53 

More 

ACP 
54 
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56 57 

Limited effectiveness 

Side effects 

Options 

58 

Coverage for End-of-Life Talks    
  Gaining Ground 
         August 31, 2014, page A1  

 

61 

Better 

ACP 

 

63 

ptDA 
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64 65 66 

Limits to 

Prevention 

67 68 

18-29    15%  
30-49    33% 
50-64    38% 
65-74    61% 
75+     58% 

70 

30% 
want LSMT 

 

72 

Disputes   

will arise 
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73 

Consensus 

74 

Negotiation 
 

Mediation 
95%  

75 

76 

Prendergast  (1998) 
 

57% agree immediately  
 

90% agree within 5 days 
 

96% agree after more 
meetings 

77 

Garros et al. (2003) 
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Resolved

Unresolved

Hooser  (2006) 

2922 

 

80 81 

section 2.037 
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82 

Consensus  

Intractable 

5% 
83 

Switch 
parties 

84 

New clinician 
 

New surrogate 

86 

Transfer 

87 

 Rare, but  

possible 
89 
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91 92 

Replace 

Surrogate 

 

Substituted 
judgment 

 

Best interests 
94 

~ 60%   
accuracy 

96 

 More 

aggressive 

treatment 

97 

ptDA 
 

98 
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100 101 102 

Terry Mace  

103 

Liz Van Note 

104 

Surrogate Advance 

directive 

A B 
105 

Albert Barnes 

106 107 108 

Surrogate Best 

interests 

A B 
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 Barbara Howe 

110 

LIMITS of 

surrogate 

replacement 

Providers 

cannot show 

deviation 

 1  

112 

Surrogates  

get benefit  

of doubt 

 2  

Good Bad ?? 

Surrogates 

loyal & faithful 

 3  

Truly 
Intractable 

117 
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Covert 

Cave-in 

Act w/o consent 
118 119 

Covert 
 Without legal support 

to w/d or w/h openly 

and transparently,  

some do it covertly. 

D. Asch, Am. J. Resp. Crit. Care Med. (1995) 

• Legally risky 

122 123 

 Providers have won 

almost every single 

damages case for  

unilateral w/h, w/d 

124 

IIED 

NIED 
125 

Secretive 

Insensitive 

Outrageous 
126 

Consultation 
expected 

 

Distress 
foreseeable 
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Janet Tracey 
128 

Cave-in 

129 

 “follow the . . . 

SDMs instead of 

doing what they feel 

is appropriate . . .” 

 

131 132 

Very few 
judgments & 
settlements 

133 

Risk > 0 
134 

Liability averse 
 

Litigation averse  
 

  

135 

Even prevailing parties pay transaction 

costs – time, emotional energy 
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136 

  

137 138 

Patient will die soon  
 

Provider will round off 
 

Nurses bear brunt 

140 

Bad 

results 
141 

 

142 143 144 
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1. ED patients boarded & 
denied / delayed ICU 
 

2.  Community hospital 
patients denied / 
delayed ICU 

 

3. ED standby = trauma patients 
extra transport time  
 

4.   Antibiotic resistance 
 

5.   Moral distress retention, 
absenteeism, quality 

 

 

148 

Stop LSMT     

without 

consent 

149 

Death by 
Neurological 
Criteria 

An individual . . . . .  is dead . . . 
who has sustained either  
 

(1) irreversible cessation of 
circulatory and respiratory 
functions, or  
 

(2) irreversible cessation of all 
functions of the entire brain 

 

M.C.L. 333.1033 

 

 total 
brain 
failure 

 

=  death 

Legally 
settled   
since 1980s 
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Remains  
settled 
(legally) 

“durable 
worldwide 
consensus” 

Bernat  2013 

Consent  not 
required to 
stop LSMT 

 

Not a 
patient 

Dead 
Not a 
patient 

No 
duty 
to 
treat 
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Diagnosis confirmed                   
by 3 CHO clinicians 

Paul Fisher 
 

Stanford 
Child 
Neurology 

December 12 

 
January 5 

 

 
July 2 

 
July 22 
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November 26 

 
January 26 

173 174 

Green 

175 

 You may stop LSMT for 

any reason  

    with immunity 

       if your HEC agrees 
 

                     Tex. H&S 166.046 

48hr notice HEC 

Written decision 

10 days to transfer 
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181 

CA 

182 

WA 

183 

WI 

184 185 

S.B. 1114 

(Mar. 2009) 

186 

187 188 189 
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190 

 

191 

 

  “This is the Massachusetts 
General Hospital, not Auschwitz.” 

193 

“not . . . much difference . . . 
atrocities in Bosnia” 

Cal. Prob. Code 4734(a) 

“provider may 
decline to comply 
. . . for reasons of 
conscience.” 

194 

Treat        
‘til    
transfer 

195 

Want to refuse 

 
 
 

 Try to transfer 

No transfer 

 
 
 

Must comply 
198 

Miss. Code § 41-107-3 
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199 

 

200 

 

201 

Religious Liberty and Conscience Protection Act 

202 

 

203 

 

204 

205 

Red 
206 

Consent 

always 
207 
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208 

SDM Red Light 

Agent / POA Yes 

Default 
surrogate 

No 

Guardian No 

“A person providing care, 
custody, or medical or mental 
health treatment to a patient 
is bound . . . by a patient 
advocate's instructions . . .” 

 

    M.C.L. 700.5511(3)  

 

 

211 212 

 

“If surrogate directs 

[LST] . . . provider that 

does not wish to provide 

. . . shall nonetheless 

comply . . . .” 
 

213 

214 

SB 172, HB 309  (2012) 

Discrimination          

in Denial of             

Life Preserving  

Treatment Act 

215 

 
 
 
 
 

“Health care . . 
. may not be . . . 
denied if . . . 
directed by . . . 
surrogate” 

216 
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Stregnthen 
2014 

 

218 Nondiscrimination in Treatment Act 

 

219 Medical Treatment Laws Information Act 

220 221 

FRCP  

65 

Life & death stakes 

Unclear facts 

Unclear law 
 

TRO 
224 

 

225 
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December 12 

 
January 5 

 

July 2 

 
July 22 

230 

Yellow 

231 

232 

 “provider . . . may 
decline to comply . . .   
contrary to generally 
accepted health care 
standards . . .” 

Cal. Prob. Code 4735 
233 

 “provider . . . not 
subject to civil or 
criminal liability or 
to discipline. . . ” 

Cal. Prob. Code 4740 

“generally 
accepted 
health care 
standards” 
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S Standard    
  of Care 

S Standard  
 of Care 

 

238 239 

 

240 

241 

Safe harbor attributes 

Clear 

Precise 

Concrete 

Certain 

TX 
Measurable 
 

Purely    

  procedural 

CA 
Vague  
 

Substantive 
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244 

No substantive criteria 
 
 

 

 

 

Pure procedural justice 

If process is all you 

have, it must have 

integrity & 

fairness 

Notice  

Opportunity to present 

Opportunity to confront 

Statement of decision 

Independent decision-maker 

Judicial review 

247 

Neutral & 
independent  
decision maker 
 

    
248 

1-5 members   48% 

5-10 members   34% 

 

  Mostly physicians, 

 administrators, nurses 

No community member 
requirement, like IRB 

 

< 10% TX HECs have 
community member 
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Tex. 
S.B. 
303 

253 

Right concept 
 

But poorly 
implemented 

 
254 255 

Fairness 

Efficiency 

256 

Conclusion 

257 

 

259 

 

260 

 

261 
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262 

1. Futile  

2. Proscribed / 
Discretionary 

3. Potentially   
inappropriate 

263 

  

  

270 
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