11/22/2019

A, CENTER FOR BIOETHICS Minnesota Is Ready for
ETHICS GRAND ROUNDS: End of Life Options Act
Thank you for attending! Evolving Status of

Ethics Grand Rounds will return a 6111 o

in February 2020. e conwer o sasic s pun e Medical Aid in Dying

OFFICE OF ACADEMIC Thaddeus Mason Pope

University of Minnesota
November 22, 2019

VISIT: BIOETHICS.UMN.EDU
FOR MORE DETAILS

Ehe New York Times

The Opinion Pages
- ROOM for DEBATE

Oregon Shows That Assisted Suicide Can
Work Sensibly and Fairly

m The Changing Legal Climate for Physician Aid
in Dying JOURNAL OF
FPalliative

Miedicimses




11/22/2019

Academic

Balanced

Testimony

Circumspect

2,800,000 | 41,000

total deaths MN deaths / year

Control timing & 6 last resort

manner of death options




25

Most accepted

Least accepted
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High dose opioids

. Stop life-sustaining therapy
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. Medical aid in dying

. Voluntary active euthanasia
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Honoring Choices”
MINNESOTA

Well-settled
for decades
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Palliative sedation to unconsciousness

Medical aid in dying

. Voluntary active euthanasia

. Voluntarily stop eating & drinking
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POSITION STATEMENT K) A N A

ANERICAN NURSES ASSOCUTION

Nutrition and Hydration at the End of Life

Effective Date: 2017

Status: Reviced Position Statement

Written by: ANA Center for Ethics and Human Rights
Adoptedby:  ANA Board o Directors
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State of flux
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00t 101069fpm 2006080

Intemational Association for Hospice
and Palliative Care Positon Statement
Euthanasia and Physician-Assisted Suicide
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. Stop life-sustaining therapy

. High dose opioids

. Palliative sedation to unconsciousness
. Voluntarily stop eating & drinking

. Medical aid in dying

6. Voluntary active euthanasia

1. Stop life-sustaining therapy
2. High dose opioids
3. Palliative sedation to unconsciousness

. Voluntarily stop eating & drinking

5. Medical aid in dying

6. Voluntary active euthanasia

Roadmap
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Ask & receive Self-administer

prescription

drug

to hasten death

Seconal

@Pl)e Aid in Dylng Soon
New Nork Will be Available

to More Americans

@imeg July 8,2019

61




“assisted suicide
prohibitions are
deeply rooted
in our nation’s

legal history”

Minn. Stat.
609.215

Why need
a statute

“Whoever ... assists
another in taking the
other’s life may be
sentenced ...”
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Across USA, since 1800s,
help someone commit

suicide is a crime

Chapter 609

Criminal Code
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MAID = AS

AS = felony

MAID = felony

MAID # AS

MAID is
legislatively
authorized

9 MAID
statutes

MAID

Criminal

prohibition

CA Hi
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DC NJ

WA
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No MAID
statute

Considered

legal

Patient consent

4

Not prohibited

“consent of
the victim. . .
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is a defense”
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Therefore,
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Litigation
US Constitution

History of

Legalization
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THE EVERGREEN STATE
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121 122

No federal Focus on rights

constitutional
right to MAID

at state level

124 125 126
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“entrusted to ... Path 2
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the states” state constitutions
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US constitution
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Early efforts

No right under Path 3 1988 California

X X 1991 Washington
state constitutions State statutes 1992 California

1994 Michigan
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Legalize both MAID
euthanasia Self ingestion
and MAID Patient takes the

final overt act
139 140 141

Euthanasia All U.S. bills

focus on
MAID only

Clinician makes
the final overt act

142 143 144
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safeguards

1994 B | \,‘ S —

(1997)

145 146 147

Multiple requests Prescribing MD

Consulting MD
Multiple screenings
Mental health MD
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No legal barrier Enough on

Practical barrier legalization

190 191 192

60 years PRECONSE

193 194 195

1997 — 2019 1459

MAID deaths

196 197 198
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750,000

total deaths

199 200

p er yea r Oregon Death

with Dignity Act

202 203 204

205 207

23



1459 deaths

2217 prescriptions

208 209

different
populations

benefit

211 212

90% R 95%

insured

hospice
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Figure 1: DWDA prescription recipients and deaths®, by year, Oregan, 1938-2018
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Minnesota

legalization

217

Sen. Chris

220

~ StarTribune

Doctor-assisted suicide proposal
tabled after emotional hearing

Sen. Chris Eaton abruptly withdrew the measure in a
hearing that drew hundreds of people and hours of
wrenching testimony.

By Maya Rao Star Tribune
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Like almost all

US bills, closely
modeled on
ODWDA
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236 237

Better - Minnesora
political ) | Meoica
prospects W | AssociTio

238 239 240

Drops 199 1 “Physicians must not

... participate in

opposition Follow AMA

assisted suicide.”
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June 2016
A:)?il2017 MMA will not
MMA BOARD OF TRUSTEES oppose aid-in-dying

PHYSICIAN-AID-IN-DYING
TASK FORCE

REPORT AND RECOMMENDATIONS

244 245 246

legislation

Must not compel physicians or patients to

o e i q Racretl
unless falls to participate . . . against their will
Must require patient self-administration I n c I u d e d
a d eq U ate Iy Safegu a rd Must not permit patients lacking decisional capacity

to utilize . . .
5o o pat | e nts o r Must require mental health referral of patients with : *
a suspected psychological or psychiatric condition I n I S

p hysicia n S w Must provide sufficient legal protection for

physicians who choose to participate.

247 248 249

Track record >60 years
of combined

even longer

experience

250 251 252

28



259

57%

Medscape (Dec. 2016)
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 Mingsoa e Today’s
AP | Meoical
WA | Associrion [ debates
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Criticism

Oregon model

271 272 273

Too permissive .
Capacity

Too restrictive permissive

274 275 276

. . :
At prescription s Ineligible

d

At ingestion for MAID

277 278 279
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“impaired

judgment. .. VOIUnta ry

mental disorder”

280 281 282

Mental health
specialist only if
attending or
consulting refers

283 284 285

Washington State

2016 Death With Dignity Act

0 Report
Oregon Death 4 5
with Dignity Act L] 0 PR same

(and dropping)

286 287 288
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Many think
that rate is

Are we failing to

screen out
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No proof
but ...

too low

289

Response

292

BELGIUM ¢

295

Not
terminal
or
mature
minor

impaired judgment?

290

War Health

293

; The Scottish Parliament
; Parlamaid na h-Alba

296

needs study

291

.....

time of prescription

297
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No capacity

assessment
at ingestion

298 299 300

Response

301 302 303

2 ways MAID

laws are too

permissive

304 305 306
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T O O Unduly restrict Eligibility | safeguards

protective access b

307 308 309

Eligibility Adult

restrictive
Terminally ill

criteria ey

310 311 312

313 314 315
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NOTICE

NO PERSONS
UNDER 21
ALLOWED

316

Allow minors

to make other
healthcare decisions
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Assure

voluntary B UT

& informed

317 318

Mature minor rule

Response

319

322

320 321
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Terminal death within

illness 6 months

325 326 327

Matches Temporally

hospice strict

328 329 330

Posmoy P s o o Ve
unbearable 0 I
s nd e ez et i An e
sufferin g American College of Physicans (WlegefPysidns Posion o
Leading Internal Medicine, Improving Lives opposed to MAID

331 332 333
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% Daniel Andrews ® 11/21/17

Arbitrary

Let's remember what we are debating

q 2 g - here}the most conservativejvoluntary
discrimination assisted dying model that has ever been
proposed - let alone implemented -
anywhere irfthe world]

334 335 336

12 months

neurodegenerative
illness (ALS)

Response

337 338 339

Drop time

altogether

340 341 342
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Netherlands

Belgium

Luxembourg

343 344

too
restrictive

\
icole diadu & Jean Truchon

346 347

“solely & directly by ... individual”

nOt advance

directive

349 350
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Reasonably

predictable

345

Capacity

348

351
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Terminal =

no capacity
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Capacity =2

not terminal

352 353

Advance
Response

requests

354

355 356

a"”m‘ e g
Doctor acquitted of murder in
landmark Netherlands
euthanasia case

358 359

360
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Push to adults = minors

expand 6 mo. = longer or 0
eligibility

capacity = advance

361 362 363

Push to 15 d
d
streamline ) y
wait period
procedures
364 365 366
=7 e Assure
e request
20 days ,,: enduring

367 368 369
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Undue During the process
Lost capacity 35% Response

burden Died 19%

370 371 -

“death is likely to

Wa ive occur before ...

. . expiry of the
wait period . N
time period

373 374 -

376 377 -
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Physician prescribes Helps
assure

Patient administers

voluntary

379 380 381

B U T 2 Sroblems Lose

ability

382 383 384

Tract

+ Esophagus

+ Stomach

it L Small intestine
LY (small bowell)

Large intestine

(colon)

T Rectum

385 386 387
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201 Complications® (N=1,459)
Difficulty ingesting/regurgitated 28
Complications 2
Other "
p Oregon Death Mo 7%|
with Dignity Act O o ames ”
2018 Data Summary - Regained consciousness after ingesting DWDA 8
: medications
388 389 390

Normally,

Response self-administered
like USA

391 392 393

Physician

. . . “physically incapable
administration

self-administration”

is allowed

394 395 396
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Dec. 2015 - October 2018

6749

6 self-administered

397 398 399

Attending +
consulting
clinician

MD .. DO

400 401 402

A
£eess Response

problems

403 404 405
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Extend to

NPs

409 410 411

Legal Eligibility

criteria

I ———

barriers Process .

requirements

412 413 414
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Practical

barriers

ricans & Table. Hospital Participationinthe EOLOA s i3 s

hospitals may

Permits EOLOA,  Does Not Permit EOLOA,
(haracterstic No.(e)(n=106)  No.(h)n=164)

o pt 0 u t Religious afiliation ~ 2(2) JLICH)
Teachinghospital ~—~~ 22(21) f(4)
418 419 420

O L 4

OFF DUTY ,I,Centura
X " Health.

PO LPLPLL 4

421 422 423
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Conclusion

41,000 @ >99%

MAID not relevant

427 428 429

Most also make a Those dependent
on dialysis, vents,

Equal

deliberate decision

CANH &d H
to hasten death can & €o protection
hasten their deaths

430 431 432
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Persons similarl Every day, terminally ill
y patients in Minnesota hasten Eve ry 30

situated should their deaths by withholding .
be treated alike or withdrawing treatment m I n utes

433 434 435

MAID gives these
terminally ill,

competent, adults manner of death
the same freedom

But some patients Control timing &

have no treatment
to turn off or refuse

436 437 438

Thaddeus Mason Pope, JD, PhD

Director, Health Law Institute . . o q
Mitchell Hamline School of Law Materials discussed in this

?Z.ifﬁ?u'?'if.‘:ﬁ;“; 55105 REfe re n Ce S presentation are available at

T 651-695-7661

C 310-270-3618

E Thaddeus.Pope@mitchellhamline.edu o

W s hadebaamone tom http://thaddeuspope.com
B medicalfutility.blogspot.com
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THE RIGHT TO DIE: THE LAW OF END-OF-LIFE
DECISIONMAKING (Wolters Kluwer Law & Business)
(with Alan Meisel & Kathy L. Cerminara) (2020).

Medical Aid in Dying in Hawaii: Appropriate
Safeguards or Unmanageable Obstacles? HEALTH

AFFAIRS BLOG (August 2018) (with Mara Buchbinder).

Legal History of Medical Aid in Dying: Physician
Assisted Death in U.S. Courts and Legislatures, 48(2)
NEW MEXICO LAW REVIEW 267-301 (2018).

Medical Futility Blog

Since 2007, | have been blogging, almost daily, to
medicalfutility.blogspot.com. This blog focuses on
reporting and discussing legislative, judicial,

regulatory, medical, and other developments

concerning end-of-life medical treatment conflicts.
The blog has received over 4 million direct visits.
Plus, it is redistributed through WestlawNext,
Bioethics.net, and others.
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Safeguards, in PHYSICIAN-ASSISTED DEATH: SCANNING
THE LANDSCAPE 5-2 to 5-4 (National Academies of
Science Engineering & Medicine 2018).

Medical Aid in Dying: When Legal Safequards Become
Burdensome Obstacles, ASCO POST (Dec. 25, 2017).

Oregon Shows that Assisted Suicide Can Work Sensibly
and Fairly, 15(2) FINAL EXIT NETWORK NEWSLETTER 7
(May 2016).

Thaddeus Mason Pope, JD, PhD
Director, Health Law Institute

Mitchell Hamline School of Law

875 Summit Avenue

Saint Paul, Minnesota 55105

T 651-695-7661

C 310-270-3618

E Thaddeus.Pope@mitchellhamline.edu
W www.thaddeuspope.com
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Clinical Criteria for Physician Aid-in-Dying, 19(3) JOURNAL
OF PALLIATIVE MEDICINE 259-262 (2016) (with David
Orentlicher & Ben Rich).

The Changing Legal Climate for Physician Aid-in-
Dying, 311(11) JAMA 1107-08 (2014) (with David
Orentlicher and Ben A. Rich).

Oregon Shows that Assisted Suicide Can Work Sensibly and
Fairly, NEW YORK TIMES - ROOM FOR DEBATE, Oct. 7,
2014.

Legal Briefing: Medical Futility and Assisted Suicide,
20(3) J. CLINICAL ETHICS 274-86 (2009).
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DR, CENTER FOR BIOETHICS

ETHICS GRAND ROUNDS:
Thank you for attending!

Ethics Grand Rounds will return
in February 2020.

VISIT: BIOETHICS.UMN.EDU
FOR MORE DETAILS

The Genter for Binetties is part af the:
OFFICE OF ACADEMIC
CLINICAL AFFAIRS
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