
2/11/2022

1

Voluntarily Stopping Eating & Drinking (VSED)
a lesser known, widely available palliative option of last resort

PANEL
Judith K. Schwarz, PhD, RN

End of Life Choices, New York
jkschwarz212@gmail.com

Thaddeus M. Pope, JD, PhD, HEC-C
Mitchell Hamline School of Law

Thaddeus.Pope@mitchellhamline.edu

Paul T. Menzel, PhD
Pacific Lutheran University, emeritus

menzelpt@plu.edu

MODERATOR
Robert Horowitz, MD, FFAHPM

University of Rochester
Robert_Horowitz@urmc.Rochester.edu

VSED: Our Agenda
• Context/Background: Rob Horowitz, MD, FAAHPM

• Clinical Aspects: Judith Schwarz, PhD, RN

• Legal Aspects: Thaddeus Pope, JD, PhD, HEC-C

• Ethical Aspects: Paul Menzel, PhD

• Discussion, questions, musings…

• Roundtable 3:30p CST: first 20!

PRESENTED BY: 

VSED: Learning Outcomes

1. Understand major clinical challenges of VSED.

2. Appreciate that VSED is a legally permissible end-of-life option.

3. Recognize that VSED is an ethically permissible end-of-life option.
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• a process (typically 7 to 14 days) in which…

• a person with intolerable and intractable suffering…

• makes a capacitated and informed decision to stop eating and drinking …

• in order to die (“hasten death”).
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“intervention(s) …for competent, terminally ill patients who are 
suffering intolerably in spite of intensive efforts to palliate and who 
desire a hastened death.”

1. Palliative sedation (potentially to unconsciousness

2. Voluntarily stopping eating and drinking (VSED)

3. Medical aid in dying  (MAID)

4. Voluntary active euthanasia

Quill TE, et al. JAMA.1997
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What VSED is NOT:

•Not withholding food/fluid

•Not for everyone

•Not advisable if unsupported

•Not a rapid death

•Not painful 

•Not “starving to death”
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The WHY of a VSED choice

•Does not require a terminal diagnosis 

•No legal jeopardy for those who remain present

• Similar to ‘natural’ death 

•Does not require physician’s permission

•Occurs over time

Necessary Clinical Precursors

• Thorough exploration of reasons for VSED decision

•Careful capacity assessment

•An appointed heath care agent + advance directive to stop 
food/fluids 

•Understanding of VSED process by all involved

•A clinical partner for palliative oversight

No one wants to be the food/fluid cop

• Plan while patient decisionally capable 

• Prepare for potential of patient ‘forgetting’ decision

•Best fallback position: ‘minimal comfort feeding’

Clinical Management of VSED
Hunger: Generally transient (1-3 days)

Thirst: Generally persistent and progressive
• Moisturizers (saliva subs); sugar-free candies; cool teething ring; gum
• Swish and spit; caution: Ice chips add up quickly!
• Medications: low dose benzodiazepine, +/- opioid usually sufficient

Delirium: May include forgetting or forgoing the plan…
• Reminders, not prohibitions
• Medications: benzodiazepine, antipsychotic, opioid…
• Patient typically slips into coma during final hours-days

Dyspnea, pain, etc: End-of-life symptoms receive “routine” palliative management

Challenges if patient is NOT terminally ill

•Can be difficult to obtain palliative oversight

• Sometimes patient must fast for several days before 
hospice agrees

•Duration of process may be longer 

•Ought to complete AD to SED while capacitated

Prerequisites for Successful VSED Outcome

1. The patient with intolerable and intractable suffering is 
well-informed, decisionally capable and DETERMINED

2. Family or friends understand and support decision, and 
commit to accompany patient 

3. Palliative care oversight manages symptoms, supports 
patient and family, is poised for challenges

4. All enter the process with patience amidst the  
uncertainties that lie ahead
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Definition of successful VSED outcome 

A peaceful death with:

•Minimal discomfort, 

•Occurring in a predictable timeframe (days to weeks),

• Supported by good palliative care & psychosocial support

VSED: Our Agenda
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• Legal Aspects: Thaddeus Pope, JD, PhD, HEC-C

• Ethical Aspects: Paul Menzel, PhD
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legal
VSED is Sizable, settled, 

& stable

consensus

Roadmap 5 Types of proof 

VSED is legal
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On-point 

precedent

Right refuse 

medical

treatment

Right refuse 

any unwanted 

intervention

Medical 

profession 

accepts VSED

No sanctions 

imposed 1 Proof of 
legality

25 26

27 28

29 30



2/11/2022

6

On-point 

precedent

Multiple

appellate    

court decisions 

Same in other 

common law 

countries

Other case SA?
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Is VSED legal?

Asked &  
answered

2 Proof of 
legality

Right to refuse 
medical 
treatment

No need for 

direct, explicit 

authority

already legal 

existing rules
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Right to 
refuse 

treatment

Ventilator
Dialysis     CPR

Antibiotics
Feed tube

Right to 
refuse 

treatment

VSED Not DIY

Part of a broader 

treatment plan

Supervised by 

licensed healthcare 

professionals
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Recognized as 

healthcare by 

medical profession

More position 

statements

More clinical 
practice 
guidelines BUT

Right to 
refuse 

treatment

VSED

Relies on 
premise
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Oral N&H = 

“treatment”

Oral N&H =
“treatment”

Basic care
You may refuse this

Can you also refuse this?

Or this?
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Yes 3 Proof of 
legality

Right to refuse 
any bodily 
intrusion

Irrelevant whether  

food & fluid by mouth  

is treatment

Right to refuse 

any intervention 

(medical or not)

Right to refuse

unwanted contact 

any
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Chief Justice 

Rehnquist “bodily integrity is violated 

… by sticking a spoon in 

your mouth … sticking 

a needle in your arm”

Force feeding is a battery

4 Proof of 
legality

Medical 
profession 
accepts VSED

Law delegates & 

defers to healthcare 

professionals
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When medical 

profession says it is 

appropriate → law 

often follows

• Other med assn

AMDA

PALTC

5 Proof of 
legality
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No 
sanctions

VSED used 

& reported

VSED is an 

EOL option

No liability

No HC licensing   

board discipline

Recap VSED is

legal
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Sizable, settled, 
& stable

consensus
minutes3

87

SED by AD What is that?

Current situation 

acceptable

VSED not a 

good option 
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Not yet  

ready to die

Concerned 

about future 

circumstances

Lack capacity    

at future time

PRESENTED BY: 

So →
Complete AD, today
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What

Oral food & fluids 

Nutrition/hydration by mouth

Hand- feeding

Spoon- feeding

Normal feeding

When

At point Pt 
specifies
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Images from AD 

planning tool 

http://caringadvocates.org/

106

Growingly 
popular

Last 4 years
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• More examples
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Surrogate wants 

you to honor     

AD for SED

Generally you 

should follow 

advance directives

AD for SED   

valid AD?
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prohibited

permitted

unclear
Explicitly 

permitted

PRESENTED BY: 

Vermont
“health care” 

“personal 
circumstances” 

Vermont § 9702(a)(12)
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“services to assist 

in activities of 

daily living”

Suppose valid

AD for SED

PRESENTED BY: 

incapacitated

veto

I’m thirsty
Whose wishes 

do you respect?
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prior self

current self
or

now patient

then patient
or

Ulysses clause

“No assist E&D even if 

I appear to cooperate    

by opening my mouth”

With Ulysses, 

prior self

prevails
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Vermont Recap

AD for SED   

valid AD in 

many states BUT

Unlike VSED, 

little guidance 
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Few institutional 
policies & procedures 

PRESENTED BY: 
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Thank you
@ThaddeusPope

148

Thaddeus Mason Pope, JD, PhD, HEC-C 
Mitchell Hamline School of Law
875 Summit Avenue 
Saint Paul, Minnesota 55105
T 651-695-7661
C 310-270-3618
E Thaddeus.Pope@mitchellhamline.edu
W www.thaddeuspope.com
B medicalfutility.blogspot.com
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Labels:  VSED is suicide.

• Suicide (def) = intentionally aiming at death +

directly causing it

• VSED includes both elements.

• Different than

• increasing morphine dosage. “Double Effect” –

comfort intended, death only foreknown. 

• Refusing lifesaving treatment :  one might live.

145 146

147 148

149 150



2/11/2022

26

Labels:  VSED is not suicide.

• Associated with despair, irrational pessimism, 

secrecy, violent means.  VSED is none of these. 

• Typically seen as tragic.  VSED is not, unless 

one already assumes it is.

• Parallel to MAID (Medical Aid in Dying). When it is 
permissible, we deem it not to be “suicide.” 

Even if VSED were suicide, would it be wrong?

• If in the circumstances death is not bad, why

would it be wrong to 

hasten it intentionally, 

with certainty ensure it, and 

be its primary and direct cause ?

• If anything, wouldn’t that be better?

Assisting VSED

• Might it be wrong to assist a VSED, though 

not wrong for the patient to do it? 

(Parallel in law:  suicide, and assisting suicide.)

• VSED is better than just not wrong for person to do. 

VSED is patient’s moral and legal right. 

• If clinicians do not support it, they are failing to 

support patients in exercising their rights. 

Informing Patients of Option

1. Don’t inform of VSED option: 

• VSED not a standard-of-care option.

2. Inform only if patient asks: 

• Danger of pressure if patient doesn’t ask.

• But patient may not know of option.

3. Always inform:

• One of their legal options. 

4. Use discretion (conflicting elements).

Advance Directives for SED:  
change of mind? not same person?

Patient swallows food that’s offered:

• She’s not changed her mind about her AD.

• Her AD is still her AD.  She is not a numerically 
different person, but still person who wrote AD. 

• Persons have “temporal extension” –
fundamental to being a person.

ADs for SED:  then-self vs. now-self

AD from then-self now in conflict with now-self who 

• wants to eat 
• doesn’t care about autonomy 
• doesn’t remember AD. 

• But she is still person who wrote AD with a view 
about her life – which is now still her life. 

• Must never treat her as if she was never 
competent – whole basis of ADs. 

• Problem not unique to ADs for SED. 
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ADs for SED: How to …

Address: 

• What to withhold, and when

• Palliative support options  

• What to do if contrary desires are expressed

• Who is to interpret the above

• APPOINT A PROXY with authority to interpret 
and implement

Communicate with family & primary providers 

•Context/Background: Rob Horowitz, MD, FAAHPM

•Clinical Aspects: Judith Schwarz, PhD, RN

• Legal Aspects: Thaddeus Pope, JD

• Ethical Aspects: Paul Menzel, PhD

• Take-homes, questions, musings…
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VSED: Take-home Points

1. VSED enables a peaceful death for persons with intolerable and intractable 
suffering.

2. Successful VSED requires a decisionally capable, determined, informed 
person with excellent multidimensional support.

3. VSED is a legally permissible end-of-life option in all U.S. jurisdictions.

4. The validity of stopping eating & drinking by advance directive varies from 
state to state.

5. Assisting VSED is not unethical assistance in a suicide.

6. Generally, patients with intolerable and intractable suffering should be 
informed of the option of VSED, but judgment should be used.
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