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Health Law: 

Quality & Liability
Prof. Thaddeus Pope

Healthcare Licensing

Licensing:
Gatekeeping

Discipline

Gatekeeper 
function of 

licensing

Gate-keeping: 
controlling who 
gets to practice 
medicine 

Legal 

Requirement

Governed by 

state statutes
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Strictly required

You may NOT 
practice profession 
without license

Medical school

Graduate medical  
education

Residency, Fellowship

USLME

Minnesota

21,000 licensed 
physicians

16,000 located MN

We focus on Medical 
Boards, but same 
issues arise with 
other licensed HCPs 
(e.g. nurses)

Rationale
Assume public is 
incapable of evaluating 
quality

Assumes accreditation 
not sufficient
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Miami Herald, 10/29/06 

What is now available on Web 
sites . . . is often confusing 
and perhaps useless," 

"It's still a tower of Babel out 
there." 

Unlicensed 
Practice of 
Medicine:  

Recent Cases 

Reasons for 
unlicensed 
practice

Ignorance

Greed

Sex

Fun

Hubris

Scope of practice dispute

True altruism (meet needs)

Competitive forces

1 CAM 

advocates
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Robert Oldham Young 

Internationally known 
proponent of alternative 
medicine went beyond 
advocating dietary changes and 
used intravenous “treatments” 
on people 

Arraignment - Nov. 20, 2014

Peter B. Adeniji - $1,200 "miracle cure."

2
Pure greed      
& fraud

Keith Barton
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Promised to cure cancer, HIV

Took $10k, $20k from patients

Convicted 10 felony counts 
Jan. 2014

Chris Savage:  offered IV infusions 

of magnesium to cure illnesses

El Dentista —performed dental work with 

instruments from the trunk of his car Nery Carvajal-
Gonzalez 
injected fillers 
into penis to 
make it longer 
and thicker.

Raffaele Di Paolo

Fake IVF specialist - duped women who 
were desperate to become mothers into 
paying for expensive "treatments" 
doomed to fail.

Placed his hand into patients' vaginas 

sent some infertile women fake 
ultrasound images of fetuses, which he 
said were in their wombs.
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3 Fun

Matthew Scheidt, 18, was 
sentenced in Nov. 2012 to a 
year in jail for impersonating a 
physician assistant at a Florida 
hospital where he dressed 
wounds, examined disrobed 
patients and performed CPR.

4 Sex
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Carlos Hernandez Fernandez - Denver surgical 
assistant posed as a plastic surgeon and ran his 
own cosmetic surgery clinic Phillip  Winikoff – door to door breast exams

5 Not just 
healthcare 
professionals

Kitchen claimed to have graduated 
from Duquesne University School of 
Law in 2005, and then worked for 
BMZ Law for 10 years before being 
promoted to partner in April 2014.

Her lawyer argued she provided good 
legal work and her clients were 
happy.
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6
2 more risk areas for 
unlicensed practice 

Cosmetic / spas

Telemedicine

Tele-
medicine

6
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Cosmetic 
& Spas

State 
v. 

Miller

Charge:  

Practicing 
medicine 
without license
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A crime

Not just money 
damages

Jail

Similar rules 
and analysis 
under MN law 

MN 
prohibition

Minn. Stat. 147.081(1)

“It is unlawful for any 
person to practice 
medicine . . . unless . . . 
the person holds a valid 
license”

Minn. Stat. 147.081(2)

“Any person violating the 
provisions of subdivision 1 
is guilty of a gross 
misdemeanor.”

Minn. Stat. 609.02

(1) "Crime" means conduct which 
is prohibited by statute and for 
which the actor may be sentenced 
to imprisonment . . .

(3) “Gross Misdemeanor" . . . 
sentence [91 to 364 days] 
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MN 
definition

“Practice of 
medicine” is 
defined very 
broadly

Minn. Stat. 147.081(3)

“A person . . . is ‘practicing 
medicine’ or engaged in 
the ‘practice of medicine’ 
if the person does any of 
the following:”

6 
alternative 
definitions

“offers or undertakes to perform 
any surgical operation . . .”

“offers to undertake to use 
hypnosis for the treatment or 
relief . . . ”

“uses . . . the designation . . . 
medical doctor . . .  MD DO . . .”

“advertises, holds out to 
the public, or represents 
in any manner that the 
person is authorized to 
practice medicine in this 
state”
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“offers or undertakes 
to prescribe, give, or 
administer any drug 
or medicine for the 
use of another”

“offers or undertakes to prevent 
or to diagnose, correct, or treat 
in any manner or by any means, 
methods, devices, or 
instrumentalities, any disease, 
illness, pain, wound, fracture, 
infirmity, deformity or defect of 
any person”

Effective on February 4, 2016, sports team 
physicians visiting Pennsylvania will now be 
permitted to treat their players in 
Pennsylvania without fear of violating 
Pennsylvania law. Previously, visiting team 
doctors technically could not treat their 
own players without a Pennsylvania 
medical license.

Back to 
facts in 
Miller

Were Miller’s 
“patients” 
harmed
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Defenses for Miller

Patient consent

Patient constitutional 
rights

Practice of 
medicine 
problems

18-year-old 
Malachi A. 
Love-
Robinson

New Birth New Life Medical Center & 
Urgent Care

Undercover agent complaining of an itchy 
throat. Mr. Love-Robinson took her weight, 
checked her breathing and checked her 
temperature, then recommended she visit 
a local pharmacy for allergy medication. 
"There were no scripts given," he said, "no 
medical advice given.

"I'm not trying to hurt people," he 
said. "I'm just a young black guy 
who opened up a practice who is 
trying to do some good in the 
community. If that is a negative 
thing, we have a lot more work to 
do in the community than to 
single out me."
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Law student led aspirin Complain cramps, ask recc 

Driver deliver baby in backseat

Georgia pre-1993

Only doctors, dentists, podiatrists, and 
veterinarians can perform surgery, 
operation, or procedure in which 
human or animal tissue is cut, pierced, 
or otherwise altered by the use of any 
mechanical means, laser, medication . . 
.

Struck – vague, overbroad

Scope of 

Practice



11/8/2018

15

Miller –
unlicensed     
for any health 
profession

Another type case is 
where licensed for 
one health 
profession but 
practices another

Tamea Sisco

“refers to herself as a doctor,” and 
“dresses in a white doctor’s coat.”

once was a licensed chiropractor in the 
state of Colorado allowed perform 
acupuncture.  She lost that license in 2007 
after the State Board of Chiropractic 
Examiners found she was performing I.V. 
treatments with her patented amino acid 
infusion formula.

Medical practice 

act excepts conduct 

performed under 

another license

Nurse not practice 
medicine if doing 
nursing services -
in scope of nursing 
practice
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Tattooing

Magnetism

Faith healing

Electric hair removal

Hypnotism 

Massage

Reflexology

Hundreds of bills

APN - anesthesia

Psychologist – prescribe

Pharmacist – prescribe

Midwifery

Chiropractor - inject

Pharmacists provide more direct care

Convicted:    Emily 
Hyatt Medwin 

NC only allows 
certified nurse 
midwives, not 
Certified 
Professional 
Midwives

Discipline
function of 

licensing
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Not only assure 
competence at front 
end

But also weed out bad 
apples after already 
licensed Stanislaw Burzynski

Regulation of 
quality OTHER 
than through 
tort liability

We spent a long time on 
malpractice liability

But that is just one legal 
tool to help ensure 
quality

3 other tools
Private regulation

Market forces

Licensing

1. Private 
regulation
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Hospital 
credentialing

Granting, revoking, 
& restricting staff 
privileges

MCO
Credentialing

Listing, delisting 
in networks

2. Market
Forces

Brag about 
services

Brag about 
outcomes
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Public 
reporting   
on quality

3. Licensing Every state has 
its own 
medical board

Bases for 
discipline

Medical board “triggers” from 
other legal obligations

Malpractice

Abandonment

Informed consent
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Alcohol/drug

Aiding unlicensed practice

Incompetence

Fail to report (crim, malpr, priv)

Character

Reciprocal

Types of 
discipline

900,000 
physicians

1% disciplined 
each year
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Move from 
state licensing 
to federal 
certification

CMS 
mandatory & 
discretionary 
exclusions

Separate from 
license under 
state law

DHHS (CMS) decision 
about whether 
physician may 
participate in federal 
healthcare programs

Let’s move to one 
final type of liability
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Discipline
function of 

licensing

Not only assure 
competence at front 
end

But also weed out bad 
apples after already 
licensed

Bases for 
discipline

Medical board “triggers” from 
other legal obligations

Malpractice

Abandonment
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Med 10.03(2)(b) Departing 
from or failing to conform to 
the standard of minimally 
competent medical practice
which creates an 
unacceptable risk of harm

Dr. Michael Kamrava

Minn. Stat. 147.091 “triggers” 
from other legal obligations

EMTALA

Malpractice

Abandonment

CA SB277 removed philosophical & religious exemptions
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Bob Sears

medical 

exemption 

for vaccines

Alcohol/drug

Aiding unlicensed practice

Incompetence

Fail to report (crim, malpr, priv)

Character

Reciprocal

Professionalism

Lawrence  Egbert
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Character

Arthur K. Zilberstein - sexting during surgery

inadvertent exposure of (his) genitals during an 

attempt to scratch a severe itch,”

Rod Kunynetz novel defence to try to fight suspension of 
his medical certificate. -- the combination of his oversized 
belly and undersized penis would have prevented the latter 
from touching seated female patients.

Quack, greed, 
money
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Stanislaw Burzynski claims 
to have much better results 
treating deadly brain 
cancers than conventional 
oncology, even though he 
is not an oncologist

Crimes

Earl Bradley (Del. 2010)

Joshua Baron 

“Need Addreall or Xanax?  Let me 
know what you are willing to do 
in exchange… please send a pic.”

Convicted Chicago Aug. 2014
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Types of 
discipline

Process for 
discipline

The Medical Board 
investigates, prosecutes, 
and decides

Physician can appeal 
Board’s decision to court 
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Just as Medical 
Boards are not the 
only gate-keepers, 
they are not the 
only ones to 
impose sanctions

Hospitals

Restrict, revoke staff 
privileges

MCOs

Delist from network
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Separate from license 
under state law

Decision about whether 
physician may participate in 
federal healthcare 
programs

Mandatory Exclusion
42 U.S.C. § 1320a–7(a)

1. Conviction of program-related 
crimes

2. Conviction relating to patient 
abuse

3. Felony conviction relating to health 
care fraud

4. Felony conviction relating to 
controlled substance

Permissive Exclusion
42 U.S.C. § 1320a–7(b)

1. Conviction relating to fraud

2. Conviction relating to obstruction of 
an investigation or audit

3. Misdemeanor conviction relating to 
controlled substance

4. License revocation or suspension 

. . . . 
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“ABMS, in partnership with its 24 
certifying Member Boards, serves 
the public and the medical 
profession by improving the quality 
of health care through setting 
professional and educational 
standards for medical specialty 
certification and practice.”

Competition 
OR 

consumer 
protection

Licensing is not just 
about protecting 
patients

It is also about 
establishing economic 
domains

Lots of “turf” battles

APN - anesthesia

Psychologist – prescribe

Pharmacist – prescribe

Midwifery

Chiropractor - inject
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North Carolina Board of 
Dental Examiners

vs. 

Federal Trade 
Commission

Board  

Teeth whitening is 
part of dentistry 

Therefore off-limits
to rival kiosks

Board sent cease-and-
desist letters to several 
dozen non-dentists, 
ordering them to stop
offering cosmetic teeth-
whitening services

Federal Trade Commission 
deemed Board's actions 
illegal suppression of 
competition in violation of 
antitrust law.

Upheld by 4th Cir.
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Sensational   
Smiles

v. 

Mullen

“At Smile BrightTM, you will 
experience a fresh, white 
smile at the speed of light. We 
guarantee a brand new smile 
4 shades whiter than what you 
currently have-- and it’s just a 
20-minute session away.”

“[P]lace the [whitening gel] tray 
in your mouth and have a 
comfortable seat in front of our 
cutting-edge LED light.”

“Our aesthetic professional is 
there to ensure you have a 
pleasant experience and verify 
your teeth shade . . .”


