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Treatment Relationship: 
Limiting Duties



Waivers must be 
1.  Knowing
2.  Voluntary
3.  Consistent with 

public policy



Knowledge
Understand risks

Appreciate 
consequences



Voluntariness
PTF agree freely, has choice

PTF bargaining power

PTF need for service

PTF relative vulnerability





Tunkl
v.

UCLA





RELEASE:  The hospital is a 
nonprofit, charitable institution. 
In consideration of the hospital 
and allied services to be rendered 
and the rates charged therefor, 
the patient or his legal 
representative agrees to and



hereby releases . . . the hospital 
from any and all liability for the 
negligent or wrongful acts or 
omissions of its employees, if 
the hospital has used due care in 
selecting its employees.



The waiver bars the 
malpractice suit

So, attack the waiver



Waivers must be 
1.  Knowing
2.  Voluntary
3.  Consistent with 

public policy



Partial 
waivers



Tunkl waivers        
prohibited

But PARTIAL waivers 
allowed



Discharge 
AMA





Other partial 
waivers 
allowed



Patient insists on 
medical treatment 
for religious 
reasons





Patient 
participates in 
experiment





Arbitration



Cal Civ. Proc. Code 1295(a) 
“Any contract for medical 
services which contains a 
provision for arbitration . . . 
professional negligence . . . 
shall have . . . as the first 
article of the contract . . . in 
the following language:” 



"It is understood that any 
dispute as to medical 
malpractice, . . . will be 
determined by submission to 
arbitration . . . and not by a 
lawsuit or resort to court 
process . . . .”



(b) Immediately before the 
signature line . . . in at least 10-
point bold red type:
“NOTICE: BY SIGNING THIS 
CONTRACT YOU ARE AGREEING TO 
HAVE ANY ISSUE OF MEDICAL 
MALPRACTICE DECIDED BY NEUTRAL 
ARBITRATION AND YOU ARE GIVING 
UP YOUR RIGHT TO A JURY OR 
COURT TRIAL . . . .”



Cal Civ. Proc. Code 1295(e)

Such a contract is not a 
contract of adhesion, nor 
unconscionable nor 
otherwise improper, where it 
complies with subdivisions 
(a), (b), . . .
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